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Attomey: Heather Kendail-Milter

Katie John - Her Lifs and Leagacy

On May 31, 2012, the Ahing elder, matnarch and ion, passed awhy i the age of 97 Kewes John wag o long-time client of the Nauve Amencan Rights Funa
{NARF) who represented Rer in faderal court liligation for nwarly thiny years. The Kate John tiigahon, more than any othar subsistence case examphlies thy
<oPentious betis waged batweon lodersl. tribal and steie interasts over juristhction of Alaske Nabve subsistence fishing nghts

an and 1he daughier of (he lest chief of Batzulneta

3 She was bom in 1915 nesr the present day community of Slang

Katis John is e Ahins Athabaskan Inds
#nd kved with her Iamvly ai the Native Village of Batzulnetas from the lime of her binh uniil 1937 Bstzidnsies, which means ‘Roasted Saimon Place,” is &
M3ione upper Alina wiliage and fish camp and is located sl Ihe conflusnce of Tenads Creek and Copper River wihin what is now Lhe Wrangell-5t_ Elins

Nations) Park

Batzuinelas is a revered 3pot aMong the upper Ahing who have fiarcely defended tws sie for Genaravons  Oral history and early written sccounts tell ofs
massscre of Russians by the upper Ahine st Batzulnelas around 1794, provoked by the abduction of women and the Russians dnvng oul the men in the
wmnter wilhoul adequate ciathing In 1885, noarty one hundred years later. LL Henry T Allen amved in Batzulnetes  Wilh the Ahina's help. ha became the
first non-Native oxploner to croas one of the passes from the Coppar River 1o the Tenana River in Alnska's interior

Batzuineras was occupied by Ihe upper Ahtne on 8 yoar-round bagis until the mid- 19403 when the villages were relocated 1o Menasia so that ther children could ath
ow B

residents of Mentaste are nearty all from, or have (heir roots i, B

Peopk moved to Dot Lake, Northway and other communities in tha ke

<ontinued 10 participats in the salmon fishery 8l Batzuinetas through famity. frvends, or by personaity retumng (here 1o lish

Katle's father was Sanford Cherlie and her mother was narmad Sersh  The fermly and ciber Batzulnelas vikage members refied on the saimon for mugh of {heir lood
d. It dad ausl

beiled, tnod, and i . It p Bwoughout ihe year,

Alasha becams & stale in 1958 ang assumed management of fish and geme in 1960 In 1964 the State closed down the subsisience fishary al Batzuinetas snd non
fishing sries in the upper Copper Rivar end its tributaries under the guise of conservation, afth gh theve was no o ion of any need 1o do so. Clogure of Bat
fishing endud its regular use as & fish camp. Navortheiess, Katio John and other residents of Mentasts vilage and former Baizulnetas refumed regularly 1o visit grav:
SApanence the spiitusl and cultural satisfaction defived from baing pressni whers they Qrow up and where (herr ancestors made Iheir horme Tradilional fishing conti

Dasis, sibeit subject to harassment by state officisls. Aboriginal fishing p were undar the federal law of sboriginal tile athough those prolections w
Hate. The Aleske Native Claims Setllement Act of 1971 anded any th or formal ion of sborigi bsi uses, bulin 1980 the subsistence Title c
Inlarest Lands Conservation Act (ANILCA) was passed. That federal Iaw wes ded to protect ¥ Subsi uses by Alaska Natives and other rural resic
In 1984, Kabe John and snother Ahina akder, Doris Charles, d a proposal 9 that the Alasha Stale Board of Fish open Batzul 10 sub

requast was denied. despite the fact that cownsiresm users wers permitied 1o teke hundred

1 of ihousands of salmon for spont and commercisl uses The Native Am

filed st in 1985 under Tile VIl of ANILCA, to compat the Stale to re-open Ihe hisionc Batzuinetas fishary. Although the State sub q y adop gulations pro
fishary. in 1980, the federal district court ast ande this ragulstion ws 100 resirictive. Before the State BoArd could react, the Alaske Supreme Court's McDowell v Sta.
the staie’s “rural® priofity 88 unconstitutional under the stage constitulion. As a result of the McDowed? case, fish end geme management in Alaska was divided nto i

rOQImes — one goverTied by state law and ihe other by lederal iaw.

initially. the Alasks Suprems Count Put ity McDowel! decition on hold. The Court did 1his 89 the State would have tieme 1o smend ils Constitution, or otherwiss bring it
compliance with ANILCA. But the Legisiature faked 1o wct, and the Secretanies of Interior and Agnculture announced their intent 1o laka over management of subsish

Public tands affaciive July 11950,

Unifortunatly, this was not heipful to Katie John Initialy the federal g d

1o game on {ederal public

fishing i el navigable waters MARF than filed suit on behal of Katis John Mmlrcqun ;uinl( the Secrelary of ihe Intericr, claiming that the Secretary had unim

construction of ANILCA'S reach, snd thet ¢ o intonded to protact

1 navig| watars as well @3 gamo on the public lends. Katie J

fishing
ANILCA'S public Iands definilion apphies o navigeb waters b of the federal govemment’s navigstions! orvitude, or under the Tedaral reserved water rights ch

Prasidert Chnton took office, Katie John and Daris Charles pelHionad the fadere) ¢

district court case.

1o changs their lsgal posilion in the Migation, which dig occur on @ limiti

Babbilt, a cass brought by the State of Alsska aboging that lhq Sacrelary of the Interior lacked the suthorily 1o manage lederal Bnds even when the Staie was out of

ANILCA. Judgs Hollana S8Qregated out the

issues. The ‘who® issus relomred to the Quastion of whather the federsl govamment or the

tale iihority 1o g® federal public lands ang waters, angd

rafarmed o ANILCA's definition of “public lends and whether that phrase inciuded some or all navigatie waters.

In March 30, 1994, federal Judge Hotiand rulsd Thai, the Secratary of the Interior, not the State of Alaska, the statutory suthority under ANILCA to raguiat
walors when the Stale s not in complisnce with ANILCA The court further held ihat or Purposes of Titls VIll of ANILCA, the United Statas holds e lo an intereat
He concluded that ANIL(:A‘p subsisience fishing prionty extends 1o ail navigeble waters n Alaska Based on the navi servitude doctnine. Thet docirine holds t

commarce. This power Is so0 grest, Jutge Holland reasoned, thet  is akin to A property intares! and vesls title 1o navigable walers in the federal govemment. The go
brings navipable waters 3quaraly within the definition of public lands. Judge Holland did not reject the reserved waters theory a3 & bams for finding a federal hite inie
wilers, but declined 1o apply because in his. view it would be difficult to administer snd was likely more limiled in scope.

The State and federat governmants appesled this decision to the Ninth Cireust Court of Appeals, in 1003, but the Steie elecied to drop that part of the appeal thal des

i#. ihe Siate's thallergs 1o & Y 10 ge fish and geme. The only 1ssus that WONt Up ON Appeal was the "whare issue which {urned on te definit
The Unied Stales hag changed its lagal postion st the very ciose of the district court liligation 1o agres with Katis John's ¥ legal thecry pramised on the fed:
doctring.

The Ninth Crrouil issued & mors Imited nuling than the disinct court 1 rejected the broad theory ihat was besed on the federa! Qovernment's navigational senvitude 8
John's cisim beted on the ressrved walers doctring. That doctnne holds thet whenever the federsl govemment withdriws. lands from the public domain for & federa
reserves whler ¥ to the purp of tha resarvation The Qovemment's reserved waler intarest has basn held to be a property interesi which ca.

The cowt concluded ihat because it was cloar that C. 1 protect

fishing whan wi ing pubkc lands in Alaska, ANILCA's ubsislence

those navigabie waters in which the Liniled Staws owns 30 called reserved water nghls, * or about 50% of Algska 3 i'nllna waters

Shortly aftar the Ninth Circuil asued its fulmg, the Alaska Supreme Court addrassed the 18Me 3206 in 1he Ca36 Tolamoff v. Stale. In that case the stels wes prosacy
fubsistence hunter for 1aking & desr with the use of @ 3potlight. He delended arguing ihat the state iacked Junsdicion lo proseculs since the affenss took placain fe
Alatha Gourt rejected his clsim and pecifically 1ook i3sue with the Kate John ruling staing that it was not bound by decivions of federal courts other than the United

©n quéstions of federal law The State of Alasks ifimediately filed the Totemolf decision with
The State of Alasks then asked the tinted States Supreme Court to review the case but the
- of i

the Ninth Circut, unging it 1o reconsider its decision The Ninth Circunt ¢

o , for the purp pting regul fo identify winch walers in Alaska were faderalty resarved and thus feil within ANILCA's priority That was in 1698
Senstor Tad Stevens adopted » 2gamst publicstion of & finsl rule  He jusified the um a3 ¥ 10 give the Alaska Legisiature more time in v
fora ionyt would expire within & year if the | sl failed to aet. Senstor Stevens and C % bsequenily dad thr

In January 1999 the federal g 1$sued ils | identifyng the walars in Aleska which fall under federal maneg Before the regulations b
Alaska petilioned the Ninth Cireuit Court of Appeals to hear the cage en banc The Count agreed (o have 11 Judges hear the Stale's en banc appeal

Afler bhefing and oral argument, on May 7. 2001, the Cowt of Appaats reatfirmed is earker ruling and stated that *the [1995) judgment rencered by the prior pane! er
distnct count should not be disturbed or slisred by tha e benc court * Thres of the olover judges wrote teparsiuly to Bxpress theur view thal they would have adopis
Mofe expansive ressonng and extended the Prionty for subsistenca fisharies 1o al Ravigabls waters Three other udges dissenied and expressad their view that Trtl

subsistence protectons do nol extend 1o any navigable walers at atl
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Govemar Knowles initisly hed A cays 1o seak revisw by the United Siatas Supreme Court, but e requesiad a 60 day exiension until October 4. so ha could gve the
consideration, Dunng this penod the Alaska Nalive commundy organized the Fourth “We The Paople March® on Augusi 21 and used the event 1o gensrate public su
decision and 1o urge Govemer Knowies 1o forego sny appeal 16 the United States Suprems Court (see pictures below)

On the moming of August 27. 2001, Govemor Knowios callad Kahe John by telephone 1o lell het hat ‘The State of Alaska wil not sppeal the Katie John case o the !
Court® He wenl on to tel her “thal from ihis tme on, the Staie will do evorylhng we ¢an (o protect your subsitience nghts A few weeks belore making his decision
had traveled lo Baty 0 meat p ¥ with Katie John, lhen-86 years old. As Ihey 3al near the stranm where Kale Jobri's lather and moiber subsistence fis
Govemor Knowles heard & simpla bul compeliing message. "Katie John said she ondy wanled to protect her nght to subsistence 30 she can fss and provide for her
ha knows how in the way taught by her parents and eavier genaratons.”

Upoh his retum trom his mesting with Kae John Govemior Knowles revesled i loamed more thel day than i wrtten in all ing boxes of legai bnels in his long tastin:
understand the sirength. cam and values Ihat subsistencs @ves 1o Kahe John's farmly and to the th ds of simstar femslies from Mellakstls 1o Beihe!, from Nork
Bamow | knaw = we all kiow = that what Katis John doe3 i4 notwrong. It is nght — right for her, nght for the villege * He #cknowiedged that the State of Alsska has
Dasic nght of rual Ataskans to provide for themaelves and teir farrilios.

Shorty after G Knowles nis decison & iawsit was fled by the Alaska Consttulional Logal Delerisa Conservation Funa in stale court on Seplemt
&njoin the govemor 1o camry the appesl forward. The case was heard by Judge Reess who sntered an order on Septemder 25 In Ihat order Judge Reess stated tha

[Slep Y of powers prec thes Court irom orderg the Governor to ke & Position pondng lingation, i e lurther appeal of the Xake John decton 1t we
inapproprisie axarcise of the equitable power of the court undar Cly, Rufe 65 1o such a datory inj ion, this is nol 8n extrame or exceptionsl ca:
and political remedies ere available to plainiifs, and they have suffered no injury nor s ifpury smaeent  The Kabe John (i Ration deci of the G or 0
Staie of Alaska we political by nature. and sre not subject 10 conlrol by this coun

That decision was appeaied snd aflimmed by the Alatha Sup Court on § 27,200

On Cclober £ 2001, the deie in which ihe Govemar's peulion 1o fils bafors the Supreme Court was olherwise due, ihe Alagka State Lagisiaiure fled & patilon for lem
patition for 3 wn of cartioran ta the Uniteg Siates Supreme Court to cairy the appeal forward  That peliion was denied.

Litigation did not stop there. On January 5, 2005 the State of Alaska fied a Iwauit in tha U S. Distnet Count for the Drstnct of Columbia challenging the final rule imp
John mandsie which established that the Umiled States must protect s,bai v308 of fisheries in navigable waters where Ihe United States passoases s resarvec
State’s new lawsuit, the Stare challenged the Federal sg " mply ion of the by argung that the reserved waters o requNes & quantficali
haifill spacific purposes

On Junuery 7, 2005, Kale John, 4Q&in represenied by NARF. filad & counter lawsuit in the US District Count for the District of Aleska challenging the Federal Agenc
nule implementing the prior Katie John date a3 being too rastictive in its scope. Kelie John's complaint alleged mai the Fedarat pencies should have ncluded A

a3 public lands and further that the lederal govemmaent’s inletest in waler extends upstrsam ang downsirear from the . ion Units i under tha Alsy
Lanas Conservation Act. The State of Alaska int and challenged the ions as itegaky ing federal jurischction to stste waters The cases wére co
Judge Hottend.

On Seplember ©, 2009, the Court d an order uphoiding the s’ Tnal ile as While rejecting Katw John's claim that the agency had a duty 1o
foderally reservod water Mghis in uptiresm and downsiresm waters, the court staied that the agency could de so at some fulure time if necaasary 1o hulfill ihe purpos:
CB¥0 wes sppetled to the U3 Cour of Agpeals for the Ninth Circuit mnd hag been fully brisfod Amgument look place on July 25, 2011 and a decimon is expecied ar
sppeals wall ikely be brought by the parties snd il could svl be a number of years bafors & finsl decision is rendered

Wih Katie Johr's Pasking, her delerminalion 1o prolect 8N preserve the Alaska Nstive subsitience way of life will kve on through her lamily, her children, her grandc

grandchildran. it has baen an honor and privilege for all of us ol NARF 10 have worked with such a great and She is an inspi o sl Native
Poople who beileve in right end justice. Rest in Peace. Kelie, your legucy lives on.
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