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Reply To:
Margaret Stock, Attorney At Law
mstock@americanlaw.com
VIA EMAIL ONLY
February 24, 2014

Honorable Mike Chenault
Speaker of the House

Re:  Alaska Department of Law’s proposed amendment to HB218 to deny any person the
ability to ask a three-judge panel to review sentencing for a felony on the basis that the
sentence will result in the harsh collateral consequence of deportation
Dear Speaker Chenault:

At the request of three different legislators who are members of the House Judiciary
Committee, t am providing the attached list of legal errors in the Memorandum provided to you
on February 11, 2014 by Richard Svobodny, Alaska Department of Law.

For the record, | also state the following;

=

The proposed amendment to HB 218 interferes with our judges’ duty to ensure that

Justice is served;

2. The United States Supreme Court, in the case of Padilla v. Kentucky, specifically
recognized and sanctioned a judge’s power, ability, and duty to fashion sentences
that avoid the severe consequences of deportation when appropriate and
necessary;

3. The amendment would harm Alaska families. Many persons who wouid be denied
justice under this amendment are the spouses and parents of US citizens and lawful
permanent residents. Deportation would result in the permanent break-up of these
mixed status families, something that the Department of Law fails to mention
whatsoever. Many especially vulnerable Alaska Native families will be harmed by
this amendment,

4. The Department of Law lost the arguments made in the Department of Law legal

memo when it made these arguments before the three-judge panel in the Silvera

case. The Department now mischaracterizes what the Court of Appeals did in the

Silvera case. The Silvera decision did not mandate that a three-judge panel must
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impose lower sentences, but merely acknowledged that deportation is an
appropriate factor to consider when a judge is exercising his or her discretionary
sentencing authority.

- The State of Alaska Department of Law'’s proposed amendment likely violates the

Alaska and Federal Constitutions in that it puts the “manifestly unjust” provision of
the three-judge sentencing panel statute off-limits to an entire category of
defendants based specifically on their national origin. Although deportation is an
extraordinarily harsh collateral consequence, the amendment prohibits the courts
from considering it entirely. As the second sentence of the State of Alaska’s legal
memo indicates, this amendment is apparently motivated by an animus to “foreign
born” people.

Please let me know if you have questions,

Very truly yours,

T

Margaret D, Stock

Enclosures:
Aggravated Felonies: An Overview, by the Immigration Policy Center
List of Aggravated Felonies {lmmigration & Nationality Act §101(a)(43))
Padilla v. Kentucky, US Supreme Court decision

State of Alaska v. Silvera, 309 P.3d 1277
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AGGRAVATED FELONIES:
An Overview

“Aggravated felony” is a term of art used to describe a category of offenses carrying particularly
harsh immigration consequences for non-citizens convicted of such crimes, Regardless of their
immigration status, non-citizens who have been convicted of an “aggravated felony” are prohibited
from receiving most forms of relief that would spare them from deporiation, including asylum, and
from being readmitted to the United States at any time in the future.

Yet despite what the ominous-sounding name may suggest, an “aggravated felony” need not be
“aggravated” or a “felony” to qualify as such a crime. Instead, an “aggravated felony” is simply an
offense that Congress sees fit to label as such, and today includes many nonviolent and seemingly
minor offenses.

This fact sheet provides an overview of “aggravated felonies” under federal immigration law and the
immigration consequences of being convicted of an “aggravated felony.”'

What Makes a Crime an “Aggravated Felony”?

An offense need not be “aggravated” or a “felony” in the place where the crime was committed o be
considered an “aggravated felony” for purposes of federal immigration law, Instead, an “aggravated
felony” is any crime that Congress decides to label as such. As two prominent immigration judges
recently noted, numerous “non-violent, fairly trivial misdemeanors are considered aggravated
felonies under our immigration laws,”?

As initially enacted in 1988, the term “aggravated felony” referred only to murder, federal drug
trafficking, and illicit trafficking of certain firearms and destructive devices.’ Congress has since
expanded the definition of “aggravated felony” on numerous occasions,* but has never removed a
crime from the list. Today, the definition of “aggravated felony” covers more than thirty types of
offenses, including simple battery,’ theR,® filing a false tax retum,” and failing to appear in court.®
Even offenses that sound serious, such as “sexual abuse of a minor,” can encompass conduct that
some states classify as misdemeanors or do not criminalize at all, such as consensual intercourse
between a 17-year-old and a 16-year-old.’

What if the Conviction Occurred before the Crime was Labeled an “Aggravated Felony”?

In most federal courts, a conviction for any offense listed as an “aggravated felony” is grounds for
deportation, even if the crime was not considered an “aggravated felony” at the time of conviction. '
In other words, whenever Congress adds a new offense to the list of “aggravated felonies” in the
Immigration and Nationality Act (INA), lawfully present immigrants who have previously been

convicted of such crimes become immediately deportable. As_a result, any addition to the list of
“apgravated felonics” will apply to prior convictions unless Congress affirmatively states that it wili
only apply to future convictions.
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Are “Aggravated Felonies” the Only Crimes for Which an Immigrant Can be Deported?

No. An “aggravated felony” is one—but not the only—-basis to deport immigrants convicted of a
criminal offense. Removal proceedings may also be initiated against immigrants convicted of one or
more crimes involving “motal turpitude,”'! a broad category of offenses that includes, but is not
limited to, most crimes that qualify as an “aggravated felony.”'? Immigrants convicted of crimes
involving moral turpitude are subject to deportation, but do not face the additional consequences
associated with a conviction for an “aggravated felongl." The immigration laws also permit
deportation for convictions of various standalone offenses.!

Thus, whether a noncitizen is subject to deportation for a crime is not determined by whether the
crime is labeled an “aggravated felony.” Instead, the primary impact of the “aggravated felony™
classification relates to the increased immigration penalties attached to the label, including the
inability to apply for most forms of relief from removal.

What are the Potential Consequences of Being Convicted of an “Aggravated Felony”?

Deportation without a Removal Hearing

Certain non-citizens convicted of an “aggravated felony” are provided fewer legal protections
than other immigrants. For example, any immigrant convicted of an “aggravated felony” who is
not a lawful permanent resident (LPR) may be administratively deported from the United States
without a formal hearing before an Immigration Judge.'* Immigrants placed in such proceedings
are not eligible for asylum or any other form of discretionary relief.'® Immigrants found
deportable in this manner may not appeal to the Board of Immigration Appeals (BIA) and can be
physically removed two weeks afier entry of the order.'s

Mandatory Unreviewable Detention Following Release from Criminal Custody

Federal immigration authorities are required to detain amy immigrant convicted of an
“aggravated felony” upon his or her release from criminal custody.'” To obtain bond from an
immigration judge, LPRs who are detained following an “aggravated felony” conviction must
demonstrate with substantial likelihood that the crime in question does not qualify as an
“aggravated felony.”'®

Ineligibility for Asylum

Any immigrant convicted of an “aggravated felony” is ineligible for asylum.'® Asylum is a form
of immigration relief available to immigrants who suffered or have a well-founded fear of
persecution in their country of nationality or last habitual residence.”® Immigrants convicted of an
“aggravated felony” may also be ineligible for “withholding of removal,” a similar form of relief
for noncitizens whose life or freedom would be threatened in the country of deportation.?’

Ineligibility for Cancellation of Removal

Any immigrant convicted of an “aggravated felony” is ineligible for cancellation of removal
(“cancellation”).” Cancellation is a form of relief allowing immigration judges to permit
otherwise deportable immigrants to remain in the United States. The bar to cancellation for



immigrants convicted of an “aggravated felony™ applies regardless of whether their removal
would cause “exceptional and extremely unusual hardship” to an immediate family member who
is a U.S. citizen or LPR.2

Ineligibitity for Certain Waivers of Inadmissibility

Certain LPRs may not obtain a waiver of inadmissibility under Section 212(h) of the INA if they
were convicted of an “aggravated felony.”** A waiver of inadmissibility is a means of excusing
immigrants for past misconduct that makes them ineligible for admission to the United States.
Waivers under Section 212(h) are available to prospective LPRs whose removal from the United
States would cause “extreme hardship” to a qualifying U.S. citizen or LPR.

Ineligibility for Veluntary Departure

An immigrant convicted of an “aggravated felony” is ineligible for voluntary departure,?
Voluntary departure is a discretionary form of relief allowing otherwise deportable immigrants to
leave the country at their own expense in place of formal deportation under an order of removal.

Permanent Inadmissibility Following Departure from the United States

An immigrant removed from the United States after being convicted of an “aggravated felony”
(or who leaves while an order of removal is outstanding) is permanently inadmissible.2® To
lawfully reenter the United States, such an immigrant must receive a special waiver from the
Department of Homeland Security (which is very rare), in addition to meeting all other grounds
of admissibility.

Enhanced Penalties for llegally Reentering the United States

An immigrant who is removed from the United States following a conviction for an “aggravated
felony,” and who subsequently reenters the country illegally, may be imprisoned for up to 20
years rather than two years.?’

Conclusion

In the words of the Supreme Court, immigrants convicted of an “aggravated felony” face the
“harshest deportation consequences.”®® As Congress ponders proposals to include even more crimes
under the definition of “aggravated felony,” it must consider the extremely severe consequences that
will result. The immigration laws include numerous provisions to ensure that criminals are not
allowed to remain in the United States, yet also recognize that exceptions should be made in
particularly compelling cases, especially when an immigrant’s removal will create hardship for U.S,
citizens. Once a crime is labeled an “aggravated felony,” however, deportation is all but assured and
individualized determinations are rarely possible to make.

Endnotes

' The immigration Policy Center wishes to thank Dan Kesselbrenner of the National Immigration Project of the
National Lawyers Guild for his assistance in preparing this fact sheet.
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Quotations from State of Alaska Legal Memo

Discussion of Error in State’s Memorandum

“State v. Silvera and State v. Perez, 309 P.3d
1277 (Alaska App. 2013), are two cases that
allow for a reduction in a sentence by a three-
judge sentencing panel for noncitizens of the
United States #

These decisions do not just affect noncitizens,
but also allow citizens of the United States to
seek a reduction in sentence if they might face
denaturalization and deportation as a result of
the original sentence

“. .. with the resulting consequence that
citizens of the United States are sentenced to
harsher sentences than noncitizens.”

Citizens may also seek reductions in their
sentence in appropriate circumstances. They
are not categorically “sentenced to harsher
sentences” just because they are citizens

“Put another way, a person born in Jamaica
(Mr. Silvera) or the Dominican Republic (Mr.
Perez} who comes to Alaska and commits a

felony can receive a lesser sentence for the

same crime than a person born in Bethel or
Anchorage, Alaska.”

This statement shows a fundamental
misunderstanding of citizenship law. Many
people born in Jamaica and/or the Dominican
Republic are American citizens at birth.
Likewise, a person born in Alaska to invading
Japanese troops during the Japanese World
War it occupation of Attu and Kiska would not
be a US citizen, although born in Alaska. Many
Americans are born in foreign countries.
Examples include US Senator Ted Cruz (born in
Canada) , US Senator John McCain (born in
Panama), and George Romney (born in
Mexico). Place of birth is irrelevant to
sentencing decisions under the cases cited.

“If the defendants were to receive at least
one year's confinement (the presumptive
minimum) for their offenses, each might be
classified by U.S. Immigration and Customs
Enforcement (ICE) as an ‘aggravated felon,’
as that term is defined by the federal
immigration statutes, and so they might be
considered ‘deportable.’”

There is no “might” about any of this. Federal
immigration law classifies as an “aggravated
felony” any crime~-whether felony or
misdemeanor, and whether “aggravated” or
not--if the offense is a “crime of violence (as
defined in section 16 of title 18, United States
Code, but not including a purely political
offense), for which the term of imprisenment
[is] at least one year.” INA §101(a)(43)(F). If
the US Government—not just ICE, but other
federal agencies as well—considers a crime to
be an “aggravated felony,” then a person Is
deportable under INA 237(a)(2)(A)(iii), which
states that “Any alien who is convicted of an
aggravated felony at any time after admission
is deportable.” If the alien has not yet been
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 admitted to the United States, there is a

| waiver-——but if the alien has been granted a

| green card, as Silvera and Perez had, then

| there is no waiver for the aggravated felony

| ground of deportation. An “aggravated felon”

s permanently barred from naturalizing as a

| US citizen and is subject to mandatory

detention and deportation, without hope of

relief unless the person would be tortured If

returned to his or her country of citizenship.

There Is no “might” about any of this. The

statute does not provide discretion not to

| deport an “aggravated felon,” and does not

| give ICE the discretion to refuse to classify the
person as an “aggravated felon.” The State
Department of Law’s use of the word “might”
is misleading.

’Tlf_ti;éy are ‘depc;ft_éf)_le' ICE then has
prosecutorial discretion to initiate removal
| proceedings against them.”

hﬁﬁfendants asked the sentencing courts
| to sentence them below the minimum
statutory presumptive ranges for their crimes
so that they could avold possible deportation
| that is, so that they could avoid being

| classified as ‘aggravated felons.’”

| Immigration detention is mandatory for

! aggravated felons. ICE does not have

.l discretion, nor do immigration judges have

| discretion to provide relief to “aggravated

| felons.” Moreover, ICE is not the only federal

! agency that Is implicated. Other federal
agencies can Initiate removal proceedings

‘ based on a person’s conviction for an

l “aggravated felony.” Customs and Border

| Protection is mandated to deny entry to a

| person who has an aggravated felony

| conviction, and USCIS is required to deny a

| naturalization application filed by such a

|

_| person.

| They were not necessarily avoiding
deportation, they were merely attempting to

| avold being classified as “aggravated felons.”

I They remain highly likely to face deportation

[ proceedings. Being an “aggravated felon” |s
not the only reason why a person might face
deportation proceedings. There are numerous
offenses that can lead to deportation and

| being an “aggravated felony” is only one of

C——— e e ———,
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them, See, generally, INA 237(a); see also the
attached Factsheet from the Immigration
Policy Center. The defendants, however, were
trying to avoid being convicted of something
defined under federal law as an “aggravated
felony” because those convicted of such
crimes generally have no possible relief from
deportation, no matter how long they have
lived in the US, no matter what their ties here,
and no matter what their equities. If they are
considered deportable for a reason besides
being an “aggravated felon,” they can
sometimes obtain relief from deportation
before an immigration judge.

“Inits decision, the court of appeals ruled
that Alaskan sentencing courts may impose
less severe sentences on noncitizen
defendants than sentences they would
impose on otherwise similarly situated citizen
defendants, to specifically include imposing
sentences below the presumptive minimum
sentences generally mandated by the Alaska
Legislature.”

The Court of Appeals indicated that it could
also impose less severe sentences on citizens
who might face deportation after being
denaturalized.

“Under the court of appeals’ ruling, courts
may do so for the sole purpose of providing
noncitizen defendants with defocto
immunity from or providing them with
otherwise prohibited defenses to immigration
law.”

The defendants received no immunity
whatsoever. They may still face deportation.
They only avoided the classification of
“aggravated felon.” An immigration judge
could still order them deported.

“Specifically, the court ruled that a three-
judge panel may impose a sentence below
the presumptive minimum term for the sole
purpose of shielding a noncitizen defendant
from possible deportation proceedings (the
outcome of which would be uncertain).”

The outcome of a deportation for an
“aggravated felon” is certain—the person is
ordered removed, with no relief available
unless the person would be tortured if
returned to his or her country of citizenship.
The person is also subject to mandatory
detention when transferred from state to
immigration custody.

“The court of appeals' ruling violates the
equal protection principles of the Alaska
Constitutlon because it authorizes courts to

The Court of Appeals specifically rejected the
argument that considering deportation
consequences would violate equal protection.
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treat defendants differently based on their
citizenship and immigration status.”

Moreover, there is no equal protection
violation because (1) citizens who face
possible deportation may also ask for a
sentence reduction, and (2) equal protection
does not mean that all persons have to be
treated exactly the same. For example, it is
not an equal protection violation against sane
people that insane people may raise an
insanity defense, a defense that is not
avallable to sane people. Moreover, citizens
are harmed when their noncitizen loved ones
are banished permanently from the United
States.

“Applying a different sentencing standard for
citizens and noncitizens will undermine public
confidence in Alaska's criminal justice
system.”

Having the Alaska State legislature ratify the
break-up of mixed status families so that
mandatory detention and deportation may
occur will no doubt undermine public
confidence in Alaska’s criminal justice system.
Moreover, the United States Supreme Court
specifically ratified the concept of taking
immigration consequences Into account when
sentencing a defendant, in the case of Padilla
v. Kentucky.

“From the citizens' point of view, they will be

denied an opportunity to be sentenced by the

three-judge panel simply because they are
citizens and so are not subject to federal
immigration laws that the state judges have
decided are unjust.”

Nothing in current prevents a citizen who may
face denaturalization and deportation from
asking to be sentenced by a three-judge panel.
Citizens may also be subject to federal
immigration laws. The State’s proposed
amendment would prevent citizens from
arguing to a three-judge panel that the
immigration consequences to citizens may be
taken into account in sentencing.
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Sec. 101 [1101] Definitions
[8 U.S.C. 1101]

101(a) {1101(a)] As used in this Act--
101(a)(43) [1101(a)(43)] The term "aggravated felony” means--
101(a)(43)(A) [1101(2)(43)(A)] murder, rape, or sexual abuse of a minor;

101(a)(43)(B) [1101(a)(43)(B)] illicit trafficking in & controlled substance (as defined in section
102 of the Controlled Substances Act), including a drug trafficking crime (as defined in section
924(c) of title 18, United States Code);

101(a)(43)(C) [1101(a)(43)(C)] illicit trafficking in firearms or destructive devices (as defined in
section 921 of title 18, United States Code) or in explosive materials (as defined in section
841(c) of that title);

101(a)(43)(D) [1101(a)(43)(D)] an offense described in section 1956 of title 18, United States
Code (relating to [aundering of monetary instruments) or section 1957 of that title (relating to
engaging in monetary transactions in property derived from specific unlawfu! activity) if the
amount of the funds exceeded $10,000;

101(a)(43)(E) [1101(a)(43)(E)] an offense described in--

101(a)(43XE)(i) {12101(a)(43)XE)(i)] section 842(h) or (i) of title 18, United States Code, or
section 844(d), (e), (f), (g), (h), or (i) of that title (relating to explosive materials offenses);

101(a)(43)(E)(ii) [1101(a)(43XE)(ii)] section 922(g)X1), (2), (3), (4), or (5), (i), (n), (0), (p), or (r)
or 924(b) or (h) of title 18, United States Code (relating to firearms offenses); or

101(a)(43)EX(iii) [1101(a}(43)(E)(iii)] section 5861 of the Internal Revenue Code of 1986
(relating to firearms offenses);

101{a)(43)(F) [1101(a)(43)(F)] a crime of violence (as defined in section 16 of title 18, United
States Code, but not including a purely political offense) for which the term of imprisonment at
sic

least 1 year;

101(a)(43)(G) [1101(a)43)(G)] a theft offense (including receipt of stolen property) or burglary
offense for which the term of imprisonment at [sic]

least 1 year;

101(a)(43)(H) [1101(a)(43)(H)] an offense described in section 875, 876, 877, or 1202 of title
18, United States Code (relating to the demand for or receipt of ransom);



101(a)(43)(I) [1101(a)(43)1)] an offense described in section 2251, 2251A, or 2252 of title 18,
United States Code (relating to child pomography);

101(a)(43)(}) [1101(a)(43)(J)] an offense described in section 1962 of title 18, United States
Code (relating to racketeer influenced corrupt organizations), or an offense described in section
1084 (if it is a second or subsequent offense) or 1955 of that title (relating to gambling offenses),
for which a sentence of 1 year imprisonment or more may be imposed;

101(a}(43)(K) [1101(a)(43)(K)] an offense that--

101(a)(43)(K)(i) [1101(a)(43)(K)(i)] relates to the owning, controlling, managing, or supervising
of a prostitution business;

101(a)(43)XK)Xii) [1101(a}(43)K)(ii)] is described in section 2421, 2422, 2423, of Title 18,
United States Code (relating to transportation for the purpose of prostitution) if committed for
commercial advantage; or

101(a)(43XK)(iii) [1101(a)(43)(K)(iii)] is described in any of sections 1581-1585 or 1588-1591
of title 18, United States Code (relating to peonage, slavery, involuntary servitude, and
trafficking in persons);

101(a)(43)XL) [1101(a)(43)(L)] an offense described in--

101(a)(43)(L)(i) [1101(a)(43)(L)(i)] section 793 (relating to gathering or transmitting national
defense information), 798 (relating to disclosure of classified information), 2153 (relating to
sabotage) or 2381 or 2382 (relating to treason) of title 18, United States Code;

101(a)(43)(L)(ii) [1101(a)(43)(L)ii)] section 601 of the National Security Act of 1947 (50
U.S.C. 421) (relating to protecting the identity of undercover intelligence agents); or

101(a)(43)(L)(iii) [1101(a)(43)(L)(iii)) section 601 of the National Security Act of 1947 (relating
to protecting the identity of undercover agents);

101(a)(43XM) [1101(a}(43)(M)] an offense that--

101(a)(43)(M)(i) [1101(a)(43)(M)(i)] involves fraud or deceit in which the loss to the victim or
victims exceeds $10,000; or

101(a)(43)(M)(ii) [1101(a)(43)(M)(ii)] is described in section 7201 of the Internal Revenue Code
of 1986 (relating to tax evasion) in which the revenue loss to the Government exceeds $10,000;

101{a)(43)(N) {1 101(a)(43)(N)] an offense described in paragraph (1)(A) or (2) of section 274(a
(relating to alien smuggling), except in the case of a first offense for which the alien has
affirmatively shown that the alien committed the offense for the purpose of assisting, abetting, or
aiding only the alien's spouse, child, or parent (and no other individual) to violate a provision of
this Act;



101(a)(43)(0) [1101(a)(43)(0)] an offense described in section 275(a) or 276 committed by an
alien who was previously deported on the basis of a conviction for an offense described in
another subparagraph of this paragraph [;]

101(a)(43)(P) {1101(a)(43XP)] an offense (i) which either is falsely making, forging,
counterfeiting, mutilating, or altering a passport or instrument in violation of section 1543 of title
18, United States Code, or is described in section 1546(a) of such title (relating to document
fraud) and (ii) for which the term of imprisonment is at least 12 months, except in the case of a
first offense for which the alien has affirmatively shown that the alien committed the offense for
the purpose of assisting, abetting, or aiding only the alien's spouse, child, or parent (and no other
individual) to violate a provision of this Act;

101(a)(43)(Q)an offense relating to a failure to appear by a defendant for service of sentence if
the underlying offense is punishable by imprisonment for a term of 5 years or more;

101(a)(43)(R) [1101(a)(43)(R)] an offense relating to commercial bribery, counterfeiting,
forgery, or trafficking in vehicles the identification numbers of which have been altered for
which the term of imprisonment is at least one year;

101(a)(43)(S) [1101(a)(43)(S)] an offense relating to obstruction of justice, perjury or
subornation of perjury, or bribery of a witness, for which the term of imprisonment is at least one
year;

101(a)(43)(T) [1101(a)(43)(T)] an offense relating to a failure to appear before a court pursuant
to a court order to answer to or dispose of a charge of a felony for which a sentence of 2 years'
imprisonment or more may be imposed; and

101(a}(43)(U) [1101(2)(43)(U)] an attempt or conspiracy to commit an offense described in this
paragraph.

The term applies to an offense described in this paragraph whether in violation of Federal or
State law and applies to such an offense in violation of the law of a foreign country for which the
term of imprisonment was completed within the previous 15 years, Notwithstanding any other
provision of law (including any effective date), the term applies regardless of whether the
conviction was entered before, on, or after the date of enactment of this paragraph.
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PADILLA v. KENTUCKY
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Politioner Padilla, a lawful permanent resident of the United States for
over 40 years, faces deportation after pleading guilty to drug-
distribution charges in Kentucky. In postconviction proceedings, he
claims that his counsel not only failed to ndviso him of this ennse-
quence before he entered the plea, but also told him not to worry
about deportation since he had lived in thia country 8o long. He al-
logen that he would have gone to trial had he not received this incor-
roct advice. The Kontucky Supreme Court donicd Padilla poateonvie-
tion reliof on the ground that the Sixth Amendment's effoctive-
assistance-of-counse] guarantoc does not protect defendants from er-
roneous deportation advice because deportation is merely a "collat-
oral” consequence of a conviction.

Feld: Because counsel must inform a clisnt whether his plea carries a
rigk of doportation, Padilla has sufficiently alleged that his couneel
was constitutionally deficient, Whother he is entitled to reliof de-
pends on whether ho has been prejudiced, a matter not addressed
here. Pp.2-18.

(a} Chungea to immigration law have dramatically raised the
stakes of @ noncitizen's criminal conviction. While once there waa
only a narrow class of depurtuble offensee and judges wieldad broad
discretionary authority to prevent deportation, immigration reforms
have expanded the claes of deportable offenses and limited judges’
authority to alleviate deportation’s harsh consequences. Becauss the
drastic mensure of depurtation or removal is now virtunlly inevitable
for a vast number of noncitizens convicted of crimes, the importance
of accurate legal advice for noncitizens accused of crimea has nover
been more important. Thus, as a matter of federal luw, deportation is
an integral part of the penalty that may be imposed on noncitizen de-
fendants who plead guilty to specified crimos, Pp. 2-6.
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(b) Strickland v. Washington, 466 U. S. 668, applies to Padilla’s
claim. Before deciding whether to plead guilly, s dofendant is enti-
tled to “the effective assistance of competent counsel," MeMann v.
Richardson, 397 U. 8, 789, 771. The Supreme Court of Kentucky re-
jected Padilla's ineffectiveness claim on the ground that the advico he
sought about deportation concerned only colluteral matters, How-
over, this Court hae never distinguished betwesn direct and collat-
eral consequences in defining the acope of constitutionally “rcason-
able profeasional assistance” required under Strickland, 466 U, S, at
689. The quostion whether that distinction is appropriate need not
be considered in this case bocause of the unique nature of deporta-
tion, Although romoval proceedings aro civil, deportation is inti-
matsly related to the criminal proceas, which makes il uniquely diff-
cult to claseily aa either a direct or n collateral congequence, Because
that distinction iy thus ill-suited to cvaluating a Strickland cloim
concerning the epocific risk of deportation, advice regarding deporta-
tion is not categorically removed from the ambit of the Sixth Amond-
ment right to counsel, Pp. 7-9,

() To satisfy Stricklanda two-prong inguiry, counacl's ropresenta-
tion muat fall “bolow nn objective atandard of reasonableness,” 466
U. 8., at 688, and there must be “u reasonable probability that, but
for counsel's unprofessivnal errors, the result of the proceeding would
have been different,” id,, at 694. The first, constitutional deficiency,
is neceasarily linked w the legn! community’s practice and expecta-
tions. Id,, at 688. The weight of prevuiling professional norme sup-
ports the view that counsel must advise her client regarding the de-
portation risk. And this Court has recognized the importance to the
client of  ‘[plreserving the . .. right to remain in the United States’ "
und “preserving the possibility of” discretionary rclief from deporta-
tion. INSv. 8t, Cyr, 533 U. S, 289, 323, Thus, this is not a hard cage
in which to find deficiency: The consequences of Padilla's plea could
easily be determined from reading the removal statute, his deporta-
tion was prosumptivoly mandatory, and hia counsel's advice wag in-
correct. Thoro will, howevor, undoubtedly be numerous situations in
which the dopurtation consequences of a plea are uncloar. In those
cascs, a criminal defense attorney need do no more than advise a
noncitizen client that ponding eriminal charges may carry adverse
immigration consequences. But when the deportation consequence is
truly clear, as it was here, the duty to give correct sdvice is equally
clear. Accepting Padilln'e sllegations as true, he has sufficiently al-
leged constitutional deficiency to vatisfy Stricklond's first prong.
Whether he can satisfy the second prong, prejudice, is left for the
Kentucky courts to consider in the first instance. Pp. 9-12.

(d) The Solicitor General's proposed rule—that Strickland should
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be applied to Padille’s claim only to the extent that he has alleged af-
firmative misadvico—is unporsuasive. And though this Court must
be careful shout recognizing new grounds for attacking the validity of
guilty pleas, the 26 years since Strickland was first applied to inef-
fective-assistance claime at the plea atage have shown that pleas are
less frequently the subjoct of collateral challonges than convictions
after a trial, Also, informed consideration of possible deportation can
benefit both the State and noncitizen defondants, who may be able to
reach agreements that betier satisfy the interests of both partics,
Thia decision will not open the floodgates to challanges of convictions
obtained through plea hurgaine, CF Hill v. Lockhart, 474 U. 8. 62,
58, Pp. 12-16.
263 5. W. 3d 482, reversed and remandod.

STEVENS, J., delivered the opinion of the Court, in which KENNEDY,
GINSBURG, BREYER, and SOTOMAYOR, 4J,, joinod. ALITO,J., filed an opin-
ion concurring in the judgment, in which RoBerTs, C.J., joined.
SCALIA, d., filed a dissonting opinion, in which THOMAS, J., joined.
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SUPREME COURT OF THE UNITED STATES

No. 08-651

JOSE PADILLA, PETITIONER v. KENTUCKY

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
KENTUCKY

[March 31, 2010]

JUSTICE STEVENS delivered the opinion of the Court.

Petitioner Jose Padilla, a native of Honduras, has been
a lawful permanent resident of the United States for more
than 40 years. Padilla served this Nation with honor as a
member of the U. 8. Armed Forces during the Vietnam
War. He now faces deportation after pleading guilty to the
transportation of a large amount of marijuane in his
tractor-trailer in the Commonwealth of Kentucky.

In this postconviction proceeding, Padilla claims that his
counsel not only failed to advise him of this consequence
prior to his entering the plea, but also told him that he
“*did not have to worry about immigration status since he
had been in the country so long.”” 253 S. W. 3d 482, 483
(Ky. 2008). Padilla relied on his counsel’s erroneous ad-
vice when he pleaded guilty to the drug charges that made
his deportation virtually mandatory. He allegea that he
would have insisted on going to trial if he had not received
incorrect advice from his attorney.

Assuming the truth of his allegations, the Supreme

tPadilla’s crime, liko virtually every drug offense excopt for unly the
most insignificant marijuana offenses, is a deportable offense under 8
U. S. C. §1227(a}2)B){)
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Court of Kentucky denied Padilla postconviction relief
without the benefit of an evidentiary hearing. The court
held that the Sixth Amendment's guarantee of effective
assistance of counsel does not protect a criminal defendant
from erroneous advice about deportation because it is
merely a “collateral” consequence of his conviction. Id., at
485, In its view, neither counsel’s failure to advise peti-
tioner ahout the possibility of removal, nor counsel’s incor-
rect advice, could provide a basis for relief.

We granted certiorari, 555 U.S. ___ (2009), to decide
whether, as & matter of federal law, Padilla’s counsel had
an obligation to advise him that the offense to which he
was pleading guilty would result in his removal from this
country. We agree with Padilla that constitutionally
competent counsel would have advised him that his con-
viction for drug distribution made him subject to auto-
matic deportation. Whether he is entitled to relief de-
pends on whether he has been prejudiced, a matter that
we do not address.

I

The landscape of federal immigration law has changed
dramatically over the last 90 years. While once there was
only a narrow class of deportable offenses and judges
wielded broad discretionary authority to prevent deporta-
tion, immigration reforms over time have expanded the
clags of deportable offenses and limited the authority of
judges to alleviate the harsh consequences of deportation.
The “drastic measure” of deportation or removal, Fong
Haw Tan v. Phelan, 333 U. S. 6, 10 (1948), ie now virtually
inevitable for a vast number of noncitizens convicted of
crimes.

The Nation’s first 100 years was “a period of unimpeded
immigration.” C. Gordon & H. Rosenfield, Immigration
Law and Procedure §1.(2)(a), p. 5 {1959). An early effort to
empower the President to order the deportation of those
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immigrants he “judge(d] dangerous to the peace and safety
of the United States,” Act of June 25, 1798, ch, 58, 1 Stat.
571, was short lived and unpopular. Gordon §1.2, at 5. It
was not until 1875 that Congress first passed a statute
barring convicts and prostitutes from entering the coun-
try, Act of Mar. 3, 1875, ch. 141, 18 Stat. 477. Gordon
§1.2b, at 6. In 1891, Congress added to the list of exclud-
able persons those “who have been convicted of a felony or
other infamous crime or misdemeanor involving moral
turpitude.” Act of Mar. 3, 1891, ch. 651, 26 Stat. 1084.2

The Immigration and Nationality Act of 1917 (1917 Act)
brought “radical changes” to our law. S. Rep. No. 1515,
81st Cong., 2d Sess., pp. 54-55 (1950). For the first time
in our history, Congress made classes of noncitizens de-
portable based on conduct committed on American soil.
Id., at 5. Section 19 of the 1917 Act authorized the de-
portation of “any alien who is hereafier sentenced to im-
prisonment for a term of one year or more because of
conviction in this country of a crime involving moral turpi-
tude, committed within five years after the entry of the
alien to the United States ...." 39 Stat. 889. And §19
also rendered deportable noncitizen recidivists who com-
mit two or more crimes of moral turpitude at any time
efter entry. Ibid. Congress did not, however, define the
term “moral turpitude.”

While the 1917 Act was “radical” because it authorized
deportation as a consequence of certain convictions, the
Act also included a critically important procedural protec-
tion to minimize the risk of unjust deportation: At the
time of sentencing or within 30 days thereafter, the sen-
tencing judge in both state and federal prosecutions had
the power to make a recommendation “that such alien

Zln 1907, Congross expanded the clase of excluded persons to include
individuals who “admit” to having committed a crime of moral turpi-
tude. Act of Feb. 20, 1807, ch. 1134, 34 Stat. 899.
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shall not be deported.” Id, at 8908 This procedure,
known as a judicial recommendation against deportation,
or JRAD, had the effect of binding the Executive to pre-
vent deportation; the statute was “consistently ... inter-
preted as giving the sentencing judge conclusive authority
to decide whether a particular conviction should be disre-
garded as a basis for deportation,” Janvier v. United
States, 793 F. 2d 449, 452 (CA2 1986). Thus, from 1917
forward, there was no such creature as an automatically
deportable offense. Even as the class of deportable of-
fenses expanded, judges retained discretion to ameliorate
unjust results on a case-by-case basis.

Although narcotics offenses—such as the offenge at
issue in this case—provided a distinct basis for deporta-
tion as early as 1922,1 the JRAD procedure was generally

3As enacted, the statute provided:
“That the provision of this section respecting the deportation of slicna
convieted of & crime involving moral turpitude shall not apply to one
who has been pardoned, nor shell such deportation be made or directed
if the court, or judge thereof, gentencing such alien for such crime shall,
at the time of imposing judgment or passing sentence or within thirty
days thereaftor, ... mako a recommendation to the Secretary of Labor
that such alien shall not be deported in pursuance of this Act.” 1917
Act, 39 Stat. 889-890.
This provision waa codified in 8 U. 8. C. §1251(b) (1994 ed.) (tranaferred
to §1227 (2006 od, ). The judge’s nondeportation rocommendation was
binding on the Secretary of Labor and, later, the Attorney General after
contrel of immigration removal matters was transferred from the
furmer to the latier. See Januvier v. United States, 793 F. 2d 449, 452
{CA2 1986).

4Congress first identified narcotics offenses 88 a wpecial categury of
crimes triggering deportation in the 1922 Narcotic Drug Act. Act of
May 26, 1922, ch. 202, 42 Stat. 596. After the 1922 Act took effect,
there was somo initial confusion over whether a narcotics offense also
had to be a crime of moral turpitude for an individual to be deportable.
See Weedin v. Moy Fat, 8 F.2d 488, 489 (CA9 1925) (holding that an
individual who committed narcotics offense wae not deportable because
offense did not involve moral turpitude)., However, lower courts oven-
tually agreed that the narcotics offensy provision was “special” Chung
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available to avoid deportation in narcotics convictions,
See United States v. O'Rourke, 213 F. 2d 759, 762 (CA8
1954). Except for “technical, inadvertent and insignificant
violations of the laws relating to narcotics,” ibid., it ap-
pears that courts treated narcotics offenses as crimes
involving moral turpitude for purposes of the 1917 Act’s
broad JRAD provision. See ibid. (recognizing that until
1952 a JRAD in a narcotics case “was effective to prevent
deportation” (citing Dang Nam v. Bryan, 74 F. 2d 879,
380-381 (CA9 1934))).

In light of both the steady expansion of deportable
offenses and the significant ameliorative effect of a JRAD,
it is unsurprising that, in the wake of Strickland v. Wash-
ington, 466 U. S. 668 (1984), the Second Circuit held that
the Sixth Amendment right to effective assistance of
counsel applies to a JRAD request or lack thereof, see
<Jarvier, 793 F. 2d 449, See also United States v. Castro,
26 F. 8d 6567 (CAS 1994). In its view, seeking a JRAD was
“part of the sentencing” process, Janvier, 793 F. 2d, at 452,
even if deportation itself is a civil action. Under the Sec-
ond Circuit's reasoning, the impact of a conviction on a
noncitizen’s ability to remain in the country was a central
issue to be resolved during the sentencing process not
merely a collateral matter outside the scope of counsel's
duty to provide effective representation.

However, the JRAD procedure is no longer part of our
law. Congress first circumseribed the JRAD provision in
the 1962 Immigration and Nationality Act (INA), and in

Que Fong v. Nagle, 15 F. 2d 789, 790 (CA9 1926); thus, a narcotics
offense did not need ulso to be u crime of moral turpitude (or to satisfy
other requirements of the 1917 Act) to trigger deportation. See United
States ex rel. Grimaldi v. Ebey, 12 F. 2d 922, 928 (CA7 1926); Todaro v.
Munster, 62 F. 2d 9683, 964 (CA10 1933),

8The Act separately codified the moral turpitude offense provision
and the narcotics offense provision within 8 U, S. C, §1261(a) (1994 od )
under subsections (a}(4} and (a)(11), respectively. See 66 Stat. 201, 204,
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1990 Congress entirely eliminated it, 104 Stat. 50560. In
1996, Congress also eliminated the Attorney General's
authority to grant discretionary relief from deportation,
110 Stat. 3009-596, an authority that had been exercised
to prevent the deportation of over 10,000 noncitizens
during the 5-yeer period prior to 1996, INS v. St. Cyr, 633
U. S. 289, 296 (2001). Under contemporary law, if a non-
citizen has committed a removable offense after the 1996
effective date of these amendments, his removal is practi-
cally inevitable but for the possible exercise of limited
remnants of equitable discretion vested in the Attorney
General to cancel removal for noncitizens convicted of
particular classes of offenses.®? See 8 U.S.C. §1229b.
Subject to limited exceptions, this discretionary relief is
not available for an offense related to trafficking in a
controlled substance. See §1101(a)(43){B); §1228.

These changes to our immigration law have dramati-
cally raised the stakes of a noncitizen’s criminal convic-
tion. The importance of accurate legal advice for nonciti-
zens accueed of crimes haes never been more important.
These changes confirm our view that, as a matter of fed-
eral law, deportation is an integral part—indeed, some-
times the most important part™—of the penalty that may
be imposed on noncitizen defendants who plead guilty to
specified crimes.

206. The JRAD procedure, codified in 8 U, 8. C. §1251(h) (1994 ed.),
applied only to the “provisions of subsectivn (2){4),” the crimes-of-moral-
turpitude provieion. 66 Stat. 208; see United States v. O'Rourke, 213
F.2d 759, 762 (CA8 1964) (recognizing that, under the 19562 Act,
narcotics offenves were no longer eligible for JRADs).

$The changes to our immigration law have also involved a change in
nomenclature; the elatutory text now uses the term “removal” rather
than “deportation.” See Caleano-Martinez v. INS, 633 U, S, 348, 350,
n. 1{2001).

"See Bricf for Asian American Justice Center et al. a8 Amici Curiae
12-27 (pruviding real-world examples).
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I

Before deciding whether to plead guilty, a defendant is
entitled to “the effective assistance of competent counsel.”
McMann v. Richardson, 397 U. 8. 759, 771 (1970); Strick-
land, 466 U. S., at 686. The Supreme Court of Kentucky
rejected Padilla’s ineffectiveness claim on the ground that
the advice he sought about the risk of deportation con-
cerned only collateral matters, i.e., those matters not
within the sentencing authority of the state trial court.?
2563 S. W. 3d, at 483-484 (citing Commonuwealth v. Fuar-
tado, 170 S. W. 3d 384 (2005)). In its view, “collateral
consequences are outside the scope of representation
required by the Sixth Amendment,” and, therefore, the
“failure of defense counsel to advise the defendant of
possible deportation consequences is not cognizable as a
claim for ineffective assistance of counsel” 253 S. W, 3d,
at 483. The Kentucky high court is far from alone in this
view.?

8There is some disagreement among the courts over how to distin-
guish between direct and collateral consequences. See Roberts, lgno-
rance is Effectively Bliss: Collateral Consequences, Silence, and Misin-
formation in the Guilty-Plea Process, 95 [owa L. Rev. 119, 124, n. 15
(2008). The disagreemont over how o apply the direct/colluteral
distinction has no bearing on the disposition of this case because, ae
even JUSTICE ALITO agrees, counsel must, at the very least, advise a
noncitizen “defendant that a criminal conviction may have adverse
immigration consequonces,” post, at 1 (opinion concurring in judgment).
See also post, at 14 (“ do not mean to suggost that the Sixth Amend-
ment does no more than require defense counsel to avoid misinforma-
tion™). In his coneurring opinion, JUsVICK ALITO has thus departed from
the atrict rule applied by the Supreme Court of Kentucky and in the
two foderal cases that he vites, post, at 2.

*Sce, e.g,, United States v. Gonzalez, 202 F. 8d 20 (CA1 2000); Uniled
States v. Del Rosario, 902 F. 2d 65 (CADC 1990); United States v.
Yearwood, BE3 F. 2d 6 (CA4 1988); Santos-Sanchez v. United States,
548 F. 3d 327 (CA5 2008); Broomes v. Ashcroft, 368 F. 3d 1261 (CA1D
2004); United States v. Campbell, 778 F. 2d 764 (CA11 1985); Oyekoya
v. State, 558 So. 2d 990 (Alu. Ct. Crim. App. 1989); State v. Rosas, 183
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We, however, have never applied a distinction between
direct and collateral consequences to define the scope of
constitutionally “reasonable professional assistance”
required under Strickland, 466 U. S,, at 689. Whether
that distinction is appropriate is a question we need not
consider in this case because of the unique nature of
deportation,

We have long recognized that deportation is a particu-
larly severe “penalty,” Fong Yue Ting v. United States, 149
U. 8. 698, 740 (1893); but it is not, in a strict sense, a
criminal sanction. Although removal proceedings are civil
in nature, see INS v. Lopez-Mendoza, 468 U. 8. 1082, 1038
(1984), deportation is nevertheless intimately related to
the criminal process. Qur law has enmeshed criminal
convictions and the penalty of deportation for nearly a
century, see Part [, supra, at 2-7. And, importantly,
recent changes in our immigration law have made removal
nearly an automatic result for a broad class of noncitizen
offenders. Thus, we find it “most difficult’ to divorce the
penalty from the conviction in the deportation context.
United States v. Russell, 686 F.2d 35, 38 (CADC 1982).
Moreover, we are quite confident that noncitizen defen-
dants facing a risk of deportation for a particular offense
find it even more difficult. See St Cyr, 533 U.S., at 322
(“There can be little doubt that, as a general matter, alien
defendants considering whether to enter into a plea
agreement are acutely aware of the immigration conse-
quences of their convictions”).

Deportation as a consequence of a criminal conviction is,
because of its close connection to the criminal process,
uniquely difficult to classify as either a direct or a collat-
eral consequence. The collateral versus direct distinction

Ariz. 421, 904 P. 2d 1245 (App. 1995); State v. Montalban, 2000-2739
(La. 2/26/02), 810 So. 2d 1108; Commonuwealith v. Frometa, 520 Pa. 552,
556 A. 2d 92 (1989).
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ig thus ill-suited to evaluating a Strickland claim concern-
ing the specific risk of deportation. We conclude that
advice regarding deportation is not categorically removed
from the ambit of the Sixth Amendment right to counsel.
Strickland applies to Padilla’s claim.

i

Under Strickland, we first determine whether counsel’s
representation “fell below an objective standard of reason-
ableness.” 466 U. S., at 688. Then we ask whether “there
is a reasonable probability that, but for counsel's unpro-
fessional errors, the result of the proceeding would have
been different.” Id., at 694. The first prong—constitu-
tional deficiency—is necessarily linked to the practice and
expectations of the legal community: “The proper measure
of attorney performance remains simply reasonableness
under prevailing professional norms.” Id., at 688. We long
have recognized that “[p)revailing norms of practice as
reflected in American Bar Association standards and the
like . . . are guides to determining what is reasonable . . . .”
Ibid.; Bobby v. Van Hook, 558 U.S8. ___, __ (2009) (per
curiam) (slip op., at 3); Florida v. Nixon, 543 U. S. 176,
191, and n. 6 (2004); Wiggins v. Smith, 539 U. S. 510, 524
(2003); Williams v. Taylor, 529 U.S. 362, 396 (2000).
Although they are “only guides,” Strickland, 466 U. S., at
688, and not “inexorable commands,” Bobby, 558 U. S., at
— (slip op., at B), these standards may be valuable meas-
ures of the prevailing professional norms of effective rep-
resentation, especially as these standards have been
adapted to deal with the intersection of modern eriminal
prosecutions and immigration law.

The weight of prevailing professional norms supports
the view that counsel must advise her client regarding the
risk of deportation. National Legal Aid and Defender
Asen., Performance Guidelines for Criminal Representa-
tion §6.2 (1995); G. Herman, Plea Bargaining §3.03,
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pp. 20-21 (1997); Chin & Holmes, Effective Assistance of
Counsel and the Consequences of Guilty Pleas, 87 Cornell
L. Rev. 697, 713-718 (2002); A. Campbell, Law of Sentenc-
ing §13:23, pp. 655, 560 (3d ed. 2004); Dept. of Juatice,
Office of Justice Programs, 2 Compendium of Standards
for Indigent Defense Systems, Standards for Attorney
Performance, pp. D10, H8-H9, J8 (2000) {(providing survey
of guidelines across multiple jurisdictions); ABA Stan-.
dards for Criminal Justice, Prosecution Function and
Defense Function 4-5.1{e), p. 197 (3d ed. 1993); ABA
Standards for Criminal Justice, Pleas of Guilty 14-3.2(D),
P. 116 (38d ed. 1999). “[A]uthorities of every stripe—
including the American Bar Asgociation, criminal defense
and public defender organizations, authoritative treatises,
and state and city bar publications—universaily require
defense attorneys to advise as to the risk of deportation
consequences for non-citizen clients ... ” Brief for Legal
Ethics, Criminal Procedure, and Criminal Law Professors
a8 Amici Curiae 12-14 (footnotes omitted) (citing, inter
alia, National Legal Aid and Defender Assn., Guidelines,
supra, §§6.2-6.4 (1997); S. Bratton & E. Kelley, Practice
Pointas: Representing a Noncitizen in a Criminal Case, 31
The Champion 61 (Jan./Feb, 2007); N. Tooby, Criminal
Defense of Immigrants §1.3 (3d ed. 2003); 2 Criminal
Practice Manual §§45:3, 45:15 (2009)).

We too have previously recognized that “‘|p]reserving
the client's right to remain in the United States may be
more important to the client than any potential jail sen-
tence.”” St. Cyr, 533 U. S., at 323 (quoting 3 Criminal
Defense Techniques §§60A.01, 80A.02[2] (1999)). Like-
wise, we have recognized that “preserving the possibility
of' discretionary relief from deportation under §212(c) of
the 1952 INA, 66 Stat. 187, repealed by Congress in 1996,
“would have been one of the principal benefits sought by
defendants deciding whether to accept a plea offer or
inatead to proceed to trial.” S, Cyr, 533 U, 8., at 323. We
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expected that counsel who were unaware of the discre-
tionary relief measures would “follo[w) the advice of nu-
merous practice guides” to advise themselves of the impor-
tance of this particular form of discretionary relief. Ibid.,
n. 50.

In the instant case, the terms of the relevant immigra-
tion statute are succinct, clear, and explicit in defining the
removal consequence for Padilla’s conviction. See 8
U. 8. C. §1227(a)}(2)(B)(i) (“Any alien who at any time after
admission has been convicted of a violation of (or a con-
spiracy or attempt to violate) any law or regulation of a
State, the United States or a foreign country relating to a
controlled substance ..., other than a single offense in-
volving possession for one’s own use of 30 grams or lees of
marijuana, is deportable”)., Padilla’s counsel could have
easily determined that his plea would make him eligible
for deportation simply from reading the text of the statute,
which addresses not some broad classification of crimes
but specifically commands removal for all controlled sub-
stances convictions except for the most trivial of mari-
juana possession offenses. Instead, Padilla's counsel
provided him false assurance that his conviction would not
result in his removal from this country. This is not a hard
case in which to find deficiency: The congequences of
Padilla’s plea could easily be determined from reading the
removal statute, his deportation was presumptively man-
datory, and his counsel's advice was incorrect.

Immigration law can be complex, and it is a legal spe-
cialty of its own. Some members of the bar who represent
clients facing criminal charges, in either state or federal
court or both, may not be well versed in it. There will,
therefore, undoubtedly be numerous situations in which
the deportation consequences of a particular plea are
unclear or uncertain. The duty of the private practitioner
in such cases is more limited. When the lew is not Buc-
cinct and straightforward (as it is in many of the scenarios
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posited by JUSTICE ALITO), a criminal defense attorney
need do no more than advise a noncitizen client that pend-
ing criminal charges may carry a risk of adverse immigra-
tion consequences.” But when the deportation conse-
quence is truly clear, as it was in this case, the duty to
give correct advice is equally clear.

Accepting his allegations as true, Padilla has suffi-
ciently alleged constitutional deficiency to satisfy the first
prong of Strickland. Whether Padilla is entitled to relief
on his claim will depend on whether he can satisfy Strick-
land’s second prong, prejudice, a matter we leave to the
Kentucky courts to consider in the first instance.

v

The Solicitor General has urged us to conclude that
Strickland applies to Padilla’a claim only to the extent
that he has alleged affirmative misadvice. In the United
States' view, “counsel is not constitutionally required to
provide advice on matters that will not be decided in the
criminal case ... ,” though counsel is required to provide
accurate advice if she chooses to discusses these matters.
Brief for United States as Amicus Curiae 10.

Respondent and Padilla both find the Solicitor General's
proposed rule unpersuasive, although it has support
among the lower courts. See, e.g., United States v. Coutlo,
311 F. 3d 179, 188 (CA2 2002); United States v. Kwan, 407
F. 3d 1005 (CA9 2005); Sparks v. Sowders, 852 F. 2d 882
(CA6 1988); United States v. Russell, 686 F. 2d 35 (CADC
1982), State v. Rojas-Martinez, 2006 UT 86, 125 P. 3d 930,
935; In re Resendiz, 25 Cal. 4th 230, 19 P. 8d 1171 (2001).
Kentucky describes these decisions isolating an affirma-
tive misadvice claim as “result-driven, incestuous .

WAs JUSTICE ALITO expluins at length, deportation CONBEqUENnces 4re
often unclear. Lack of clarity in the law, however, does not obviate the
need for counsel to say something about the possibility of deportation,
even though it will affect the scope and nature of counsel's advice.
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[,and] completely lacking in legal or rational bases.” Brief
for Respondent 31. We do not share that view, but we
agree that there is no relevant difference “between an act
of commission and an act of omission” in this context. Id.,
at 30; Strickland, 466 U. S., at 690 (“The court must then
determine whether, in light of all the circumstances, the
identified acts or omissions were outside the wide range of
professionally competent assistance”); see also Slate v.
Paredez, 2004-NMSC-036, 136 N. M. 533, 538-639.

A holding limited to affirmative misadvice would invite
two absurd results. First, it would give counsel an incen-
tive to remain silent on matters of great importance, even
when answers are readily available. Silence under these
circumstances would be fundamentally at odds with the
critical obligation of counsel to advise the client of “the
advantages and disadvantages of a plea agreement.”
Libretti v. United States, 516 U.S. 29, 50-61 (1995).
When attorneys know that their clients face possible exile
from this country and separation from their families, they
should not be encouraged to say nothing at all.!! Second,
it would deny a class of clients least able to represent
themselves the most rudimentary advice on deportation
even when it is readily available. It is quintessentially the
duty of counsel to provide her client with available advice
about an issue like deportation and the failure to do so
“clearly satisfies the first prong of the Strickland analy-
gis.” Hill v. Lockhart, 474 U. S. b2, 62 (1985) (White, J.,

\1Ag the Commonwealth conceded at oral argument, were a defen-
dant's lawyer to know that a particular offense would result in the
chient's deportation and that, upon deportation, the client and his
family might well be killed due to circumstances in the client's home
country, any decent attorncy would inform the client of the conse-
quences of his plea. Tr. of Oral Arg. 37-38. We think the same result
should follow when the stakes are not life and death but merely “ban-
ishment or exile,” Delgadillo v. Carmichael, 332 U. 5. 888, 390-391
(1947)
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concurring in judgment),

We have given serious consideration to the concerns
that the Solicitor General, respondent, and amici have
stressed regarding the importance of protecting the final-
ity of convictions obtained through guilty pleas. We con-
fronted a similar “floodgates” concern in Hill, see id., at
58, but nevertheless applied Strickland to a claim that
counsel had failed to advise the client regarding his parole
eligibility before he pleaded guilty.'*

A flood did not follow in that decision’s wake. Sur-
mounting Strickland's high bar is never an easy task.
See, e.g., 466 U. S., at 689 (“Judicial scrutiny of counsel’s
performance must be highly deferential”); id., at 698
(observing that “[a]ttorney errors ... are as likely to be
utterly harmless in a particular case as they are to be
prejudicial”), Moreover, to obtain relief on this type of
claim, a petitioner must convince the court that a decision
to reject the plea bargain would have been rational under
the circumstances. See Roe v. Flores-Ortega, 528 1. S.
470, 480, 486 (2000). There is no reason to doubt that
lower courts—now quite experienced with applying Strick-
land—can effectively and efficiently use its framework to

2 However, we concluded that, even though Strickland applied to
petitioner's cluim, he had not sufficiently alleged prejudice to satiefy
Strickland'a socond prong. Hill, 474 1. S, at 69-60. 'This dispoaition
further underscores the fact that it is often quite difficult for petitioners
who have acknowledged their guilt to eatisfy Strickland's prejudice
prong.

JUBTICIS ALITO believes that the Court misreads Hill, post, at 1011,
In Hill, the Court recognized—for the first time—that Strickland
upplies to advice respoecting a guilty plea. 474 U. 8, at 58 (“We hold,
therofore, that the two-part Strickland v, Washington test applies to
challenges to guilty pleas based on ineffective assistance of counsel”).
It is true that Hill does not control the question before us. But its
import is novertheleas clear. Whether Strickland applies to Padilla’s
claim follows from Hill, regardlese of the facl that the Hili Court did
not reeolve the particular question respecting misadvice that was
beforo it.
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separate specious claims from those with substantial
merit.

It seems unlikely that our decision today will have a
significant effect on those convictions already obtained as
the result of plea bargains. For at least the past 15 years,
profeseional norme have generally imposed an obligation
on counsel to provide advice on the deportation conse-
quences of a client’s plea. See, supra, at 11-13. We
should, therefore, presume that counsel satisfied their
obligation to render competent advice at the time their
clients considered pleading guilty. Strickland, 466 U, S.,
at 689.

Likewise, although we must be especially careful about
recognizing new grounds for attacking the validity of
guilty pleas, in the 25 years since we first applied Strick-
land to claims of ineffuctive assistance at the plea stage,
practice has shown that pleas are less frequently the
subject of collateral challenges than convictions obtained
after a trial. Pleas account for nearly 95% of all criminal
convictionsa.!’” But they account for only approximately
30% of the habeas petitions filed.!¥ The nature of relief
secured by a successful collateral challenge to a guilty
plea—an opportunity to withdraw the plea and proceed to
trial—imposes its own significant limiting principle: Those
who collaterally attack their guilty pleas lose the benefit of
the bargain obtained as a result of the plea. Thus, a dif-
ferent calculus informe whether it is wise to challenge a

38ce Deopt. of Justice, Bureau of Justice Statistice, Sourcebook of
Criminal Justice Statistics 2008, p. 418 (31st ed. 2005) (Table 6.17)
(only approximately 5%, or 8,612 out of 68,633, of federal criminal
prosecutions go to trial); id., at 450 (Tablo 5.46) (only approximately 5%
of all state felony criminal prosecutions go to trial)

"See V. Flango, National Center for State Courts, Habeas Corpus in
State and Foderal Courts 36-38 {1994) (demonstrating that 5% of
defendants whose conviction was the result of a trial account for ap-
proximately 70% of the habeas petitions filed).
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guilty plea in a habeas proceeding because, ultimately,
the challenge may result in a less favorable cutcome for
the defendant, whereas a collateral challenge to a convic-
tion obtained afier a jury trial has no similar downside
potential.

Finally, informed consideration of possible deportation
can only benefit both the State and noncitizen defendants
during the plea-bargaining process. By bringing deporta-
tion consequences into this process, the defense and prose-
cution may well be able to reach agreements that better
satisfy the interests of both parties. As in this case, a
criminal episode may provide the basis for multiple
charges, of which only a subset mandate deportation
following conviction. Counsel who possess the most rudi-
mentary understanding of the deportation consequences of
@ particular criminal offense may be able to plea bargain
creatively with the prosecutor in order to craft a conviction
and sentence that reduce the likelihood of deportation, as
by avoiding a conviction for an offense that automatically
triggers the removal consequence. At the same time, the
threat of deportation may provide the defendant with a
powerful incentive to plead guilty to an offense that does
not mandate that penalty in exchange for a dismissal of a
charge that does.

In sum, we have long recognized that the negotiation of
a plea bargain is a critical phase of litigation for purposes
of the Sixth Amendment right to effective assistance of
counsel. Hill, 474 U. 8., at 67; see also Richardson, 397
U.S,, at 770-771. The severity of deportation—"the
equivalent of banishment or exile,” Delgadillo v. Carmi-
chael, 332 U, S. 388, 390-391 (1947)—only underscores
how critical it is for counsel to inform her noncitizen client
that he fuces a risk of deportation.!s

*To this end, we find it significant that the plea form currently veed
in Kentucky courts provides noticc of possible immigration conee-
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It is our responsibility under the Constitution to ensure
that no criminal defendant—whether a citizen or not—is
left to the “mercies of incompetent counsel.” Richardson,
397 U. S, at 771. To satisfy this responsibility, we now
hold that counsel must inform her client whether his plea
carries a risk of deportation. Our longstanding Sixth
Amendment precedents, the seriousness of deportation as
a consequence of a criminal plea, and the concomitant
impact of deportation on families living lawfully in this
country demand no less.

Taking as true the basis for his motion for postconvic-
tion relief, we have little difficulty concluding that Padilla
has sufficiently alleged that his counsel was constitution-
ally deficient, Whether Padilla is entitled to relief will
depend on whether he can demonstrate prejudice as a
result thereof, a question we do not reach because it was
not passed on below. See Verizon Communications Inc. v.
FCC, 635 U. 8. 467, 530 (2002).

quences. Ky. Admin. Office of Courts, Motion to Enter Guilty Plea,
Form AOC-491 (Rev. 2/2008), http:/icourts. ky.gov/NRirdonlyres/
66E LF64E-EDSC-4A30-B1D5-4C43CTADD63CH0/491.pdf (as visited
Mar. 29, 2010, and available in Clerk of Court's case filo). Further,
many States require trial courts to advive defondants of possible
immigration consequences. Sece, ¢.4., Alaska Rule Crim. Proc.
11{e)3XC) (2000-2010); Cal. Penal Code Ann. §1016.6 (West 2008);
Conn. Gen. Stat. §64-1j (2009); D. C. Code §16-713 (2001); Fla. Rule
Crim. Pruc, 3.172(c)(8) (Supp. 2010); Ga. Code Ann. §17-7-93(c) (1997);
Haw. Rev. Stat. Ann. §802E-2 (2007); lowa Rule Crim. Proc.
2.8(2%6)X3) (Supp. 2009); Md. Rule 4-242 (Lexis 2009); Maas. Gen.
Laws, ch. 278, §29D (2009); Minn. Rule Crim. Proc¢. 15.01 (2009); Mont.
Code Ann. §46-12-210 (2009); N. M. Rule Crim. Form 9--406 (2009); N.
Y. Crim. Proc. Law Ann. §220.60(7) (West Supp. 2009); N. C. Gen. Stst.
Ann. §16A-1022 (Lexis 2007); Ohio Rev. Code Ann, §2943.031 (West
2006); Ore. Rev. Stat. §136.385 (2007); R. 1. Gen. Laws §12-12-22
(Lexis Supp. 2008); Tex. Code. Ann. Crim. Proc, Art. 26.13(a)(4)
(Vernon Supp. 2009); Vt. Stat, Ann,, Tit. 13, §6665(c)(1) (Supp. 2009);
Wash, Rov. Code §10,40,200 (2008); Wis. Stat. §971.08 {2005--2006).
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The judgment of the Supreme Court of Kentucky is
reversed, and the case is remanded for further proceedings
not inconsistent with this opinion.

It is 8o ordered.
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Synopsis

Background: Afler defendant's conviction of sccond-degree
assault was offirmed, 244 P.3¢ 1138, case was referred to
three-judge sentencing panel. The Statewide Three Judge
Panel, Eric Smith, John Suddock, and Fred Torvisi, JJ.,
concluded that harsh collateral consequences of deportation
was appropriale non-statutory mitigating factor and imposed
sentence below presumptive range. State appealed. Following
second defendant’s conviction of fourth-degree asseult and
interference with official proceedings, case was referred to
three-judge sentencing panel. The Statewide Three Judge
Panel, Eric Smith, John Suddock, and Anna Moran, ).,
assumed, without deciding, that deportation would be harsh
callateral consequence, and imposed composite sentence on
defendant o avoid deportation. State appealed. The Court of
Appeals consolidated cascs.

Holdings: The Court of Appeals, Allard, J., held that:

[1] panels' sentencing hearings were not de facto immigration
hearings;

(2] panels' decision did mot provide defendants with
expressly-proscribed exemption from deportation;

[3] federal law did not prohibit panels from considering
cansequences of deportation;

[4] panels had statutory authority to impose sentence below
presumptive range; and

[5] panels’ considering deportation did not violate equal
proteclion clause,

Affirmed in pant and remanded in part with instructions.

Wesl Headnotes (12)

i States
Conflicting or conforming laws or
regulations

States
Occupation of field

Courts generally upply two-step analysis to
preemption questions: (1) couns look to see
whether Congress hus overtly precmpted subject
matter state wishes to regulate, either explicitly,
by declaring its intent to preempt all state
authority, or implicitly, by occupying the entire
field of regulation on subject in question, and
(2) if neither kind of dircct preemption is found,
courts look to whether federal and state law
conflict in this particular instance. U.S.C.A.
Const. Art, 6, cl. 2,

12) States
State police power
In preemption analysis, courts must assume
thet historic police powers ol stetes are not
superseded unless that was clear and manifest
purpose of Congress. U.S.C.A. Const. An. 6, ci.
2

131 Aliens, Immigration, and Citizenship
Sentencing Requircments

Federal lew did not prohibit three-judge
senlencing panel from considering the harsh
collateral consequences of deporiation as nhon-
statutory mitigating factor and, i manifest
injustice would otherwise result, from imposing
a sentence below the presumptive range bascd on
that consideration; Congress expressly reserved
a role for stale courts in determining when
defendant has commitied aggravated felony for
purposes of federal immigration law, panel did
not conduct de facto immigration hearing in



State v. Slivera, 309 P.3d 1277 (2013)

141

151

considering deportation as miligating factor,
and panel's decision did not provide defendants
with exemption from deportation that Congress
expressly proscribed. U.S.C.A. Const. Arl. 6,
cl. 2; Immigration and Nationality Aci, §
239(b), 8 U.S.C.A. § 1229(b); AS [2.55.165(u),
12.55.175(b).

Semtencing und Punishment
Sentencing Proceedings in General
States
Offcnses and punishments

Sentencing  hearings  conducted by three-
judge pancls that considered consequences
of deportation as non-statutory  mitigating
factor 1o sentcnce imposed on defendants
were not de facto immigration hearings such
that pancls' decisions would be preempied
by federal immigration law, even though
federal immigration officials would weigh
some of the same considerations panels
considered at sentencing; potential overlup
between state sentencing considerations and
federal immigration considerations did not
establish Congress's clear and manifest purpose
lo prohibit state courts from considering the
totality of legally relevant circumstances at
sentencing, including risk and consequences
of deportation. U.S.C.A. Const. An, 6, ¢l 2;
Immigration and Nationality Act, § 101 et seq.,
8 US.CA. § 110) ¢l seq,; AS 12.55.165(n),
12.55.175(b).

Allens, Immigration, and Citizenshlp
Aggravated felonies in general

Sentencing and Punishment
Sentencing Proceedings in General

States
Offenses and punishments

Decision of three-judge senlencing  paneis,
in concluding it would be manilestly unjust
to impose sentences on defendants within
presumptive range, to consider non-statulory
mitigating factor of harsh collateral consequence
of deportation (o impose sentences below
presumptive range did not provide defendants

16l

17

8]

with exemption from deportation that Congress
expressly proscribed, such that panels’ decision
would be preempled by federal immigration
law, and thus defendants were not barred
from any available remedies under immigration
and Nationality Act; defendants had not been
convicted of aggravated felonics 11.SC.A
Const. Art. 6, ¢l. 2; Immigration and Nationality
Act, §§ 101 el seq., 239(b), 8 US.C.A. §§ 110]
et seq., 1229(b); AS 12.55.165(a), 12 35.175(b).

Sentencing and Punishment
Effect of Statute or Regulatory Provision

Sentencing and Punishment
- Miligating circumsiances in general

Goal in cnacting presumptive sentencing was
io reduce disperity in criminal sentencing,
and it gave sentencing courts no authority (o
impose sentence below presumptive range unless
defendant established al least onc of stalutory
mitigating factors. AS 12,55.005, 12.55.155(d).

Sentencing and Punishment
Effect of Statutc or Regulatory Provision

Sentencing and Punishment
Factors or Purposes in General

Sentencing and Punishment
Mitigating circumstances in general

If three-judge sentencing panel concludes that
non-slalutery mitigating factor is proved, and
that it would be manifestly unjust to fail to
adjust presumplive sentencing range based on
that factor, pansl musl ugsess proper sentcnee,
taking mitigating factor inlo consideration
and applying sentencing crileria o determine
whether sentence would further sentencing goals
of rchabilitation, general and specific deterrence,
affirmation of socictal norms, and public
safety. Const. Art. 1, § 12; AS 12.55.155(d),
12.55.165(a), 12.55.175(b).

Sentencing and Punishmens
Other offender-refated considerations

Sentencing and Punlshment
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o]

Sentencing Proceedings in General

Three-judge sentencing panel had statutory
authorily to impose sentence below presumptive
range based on non-statutory miligating factor
of harsh collateral consequences of deportation,
since, il pancl was precluded from considering
harsh collaternl consequences, there would be
substantial cisk that unduly harsh, manifestly
unjust sentences would be imposed on non-
citizens, which would defeat goa! of uniformity
ol sentencing. Const, Ani. |, § 12; AS 12.55.005,
12.55.155(d), 12.55.165(a), 12.55.175(b).

Aliens, Immigration, and Citizenship
Aggravuled felonies in gencral

Federal immigration ofTicials did not have broad
discretion to decide whether 1o deport aggravated
fclons; even though deportalion would be
speculative in some cases, it would be practically
certain in others. Immigration and Nationality
Act, § 101 et seq., 8 U.S.C.A. § 1101 et seq.

Sentencing and Punishment
Other offender-related considerations

Censideration  of  potential  deporiation
consequences in senlencing as non-stalutory
mitigating factor would lead to sentence
that better advanced sentencing goals of
rehabilitation, general and specific deterrence,
affirmation of societal norms, and public safety.
Const, Art. 1, § 12; AS 12.55.005, 12.55.155(d),
12.55.165(a), 12.55.175(b).

Sentencing and Punishment
Other offender-related consideralions

Allowing couris lo adjust sentence to avoid risk
of deportation based on non-statulory mitigating
fuctor of harsh collateral conscquences of
deportation  did not contravene goal of
uniformity of sentencing; declining (o impose
semence below presumptive sentencing range
bascd on non-statutory mitigating factor had
potential to defeat uniformily because non-
citizen facing deportation may be subject o
much harsher overall consequences than citizen

conviclted of same offense. AS 1255005,
12.55.155(d), 12.55.165(a), 12.55.175(b).

[12] Constitutional Law
Sentencing and Punishment

Sentencing and Punjshment
Other offender-related considerations

Three-judge sentencing pancls' consideration of
deportation risk as harsh collateral consequence
when concluding it would be manifestly unjust
10 impose sentence within presumptive range on
defendants did not violate federal or slate cqual
protection clauses; defendants did not receive
favorable treatment based on (heir status of
non-citizens, bul rather it was harsh collateral
consequences they faced if deported that led
panels to reach conclusion, defendants were not
similarly situated to other defendonts that did not
face harsh consequence of deportation as a result
of conviction, and departing from presumptive
range besed on collateral consequences would
nol necesserily result in sentence that was
more lenient than that imposed on citizen.
U.S.C.A. Const.Amends. 5, 7; Const. Art. 1, §
12; AS 12,55.005, 12.55.155(d), 12.55.165(a),
12.55.175(b).
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This consolidated case raises the question of whether the
statewide three-judge sentencing pane! has the authority to
impuse a senience below the presumplive range to lessen, or
eliminate, the risk that a defendant will be deported,

The State argucs that federal law prohibits state courts from
modifying a sentence for the purpose of influencing the
federal immigration consequences of a conviction, I also
argues that the Alaska Statutes do not authorize the three.
Judge panel to imposc a sentence below the presumptive
range based on the collateral consequences of deportation,
Lastly, it argues that adjusting a sentence to lessen the rigsk
of deportation violutes the equal protection clause, because
the non-citizen offender may reccive a more lenient sentence
than a citizen would based on the same conduct,

For the reasons explained below, we conclude that the three-
judge panel has authority 1o impose a scnience below the
presumptive range based on the harsh collateral consequences
of deportation and that this authority is not preempted by
federul law,

With respect to Michacl Silvers, the three-judge panc! has
already concluded that Silvera's potentisl deportation was
a “harsh collateral consequence” that qualificd as a non-
statutory initigating factor and has alrcady imposed a sentence
below the presumptive range. We therefore affirm Silvera's
scnlence.

With respect to Jose Manuel Perez, the three-judge panel
did not directly decide whether deportation would qualify as
8 harsh collateral consequence, Instead, the pancl assumed
that Perez had established this non-statwlory mitigating factor
and concluded that consideration of this factor would Justify
imposing a sentence below the presumptive range for one of
Perez's convictions. We therefore remand Perez's case (o the
three-judge ponel for further proceedings.

Facts and proceedings

Michael Silvera

Michael Silvera has been a lawful resident of the United
Siates since 1978. He served in the Armed Forces for more
than six years and received an honorable discharge. In 2007,
he was convicted of second-degree assault for assaulling a
man with a knife during & drunken incident in a taxicab

2

in Nome.* As a first felony offender, Silvera faced a

presumptive range of 1 to 3 years for that ofTensc, } Because

his conviction was for s crime of violence, he also faced
deportation as an “aggravated felon" if he was sentenced o

1 year or more. ?

*12B1 Silvera asked his sentencing judge to refer his
case 1o the threc-judge sentencing panel for consideration
of the non-slatutory mitigating factor of “harsh collateral

consequences.”® Silvera asscricd that he had a serious
medical condition for which he received regular treaiment
from the Vetcrans Admninisiration and that he would lose

those benefits if he were deported. % The sentencing judpe
ultimately ruled that it would be manifestly unjust not
to consider the non-statulory mitigating factor of “harsh
collaterul consequences,” and he referred Silvera's case to the
three-judge pancl.

The three-judge panel concluded that “harsh collateral
consequences” is an appropriate non-statutory mitigating
factor., It then found that Silvera had established that factor by
showing: (1) that he was at substantial risk of deporiation to
Jamaica if he received a sentence of | year or more; (2) that
he would losc his medical benefits if he were deported; and
(3) that he would not be uble to afford the medical cere he
needed, even assuming it was available in Jamaica, becausc
his illncss had prevented him from working. The pancl
ulso found that Silvern was not at high risk of reoffending.
Based on these findings, the pancl concluded that a sentence
within the presumptive range would be manifestly unjust. It
therefore imposed a sentence that would not subject Silvera
to deportation as an aggravated felon: a sentence of 364 days
to serve,

Jose Perey

In 2011, Jose Perez was convicted ol fourth-dogree assault U
and interference with official procecedings % for assaulting a
police informant who was a witness against him in a drug casc
while he and the informant were incarcerated, Perez entered a
plea to the underlying drug charge (fourth-degree misconduct

involving a controtled substance for possessing heroin), ?

At the time of sentcncing, Perez had been a lawful pernancnt
resident of the United States for twenty-six years, since he
was ten years old. As a first felony offender, he faced a
presumplive lerm of | to 3 years for the interference with

official proceedings conviction'® and 0 10 2 years for the

controlled substance conviction. ! He also faced a sentence
of up 1o | year for fourth-degree assault and imposition of up
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to 437 days of suspended time for revocation of his probation
in another misdemeanor case.

Like Silvera, Percz asked the senlencing court to
refer his case to the three-judge sentencing panel for
consideration of the proposed non-statutory mitigator of
“harsh collateral consequences.” The conscquence Perez
faced was deportation as an aggravated felon if he received a
sentence of | year or more for his interference with official

proceedings conviction, 2 {Perez also faced deportation
based on his drug offense, but because that offense was
not an aggravated felony under federal law, he could apply
for discretionary relict from deportation based on that

conviction, ”) Perez claimed this conscquence was unduly
harsh given that he had lel the Dominican Republic ot a
young age and had no real ties there.

*1282 The sentencing judge concluded that if he was not

otherwisc bound by the presumptive range of 1-3 ycars
for Perez's interference with official proceedings conviction,
he might consider structuring Perez's composile sentence
to lessen the risk that Perez would be deported. The judge
therefore referred the casc (o the three-judge panel for
consideration of the non-statutory mitigating factor of “harsh
collateral consequences.” The judge recommended that the
panct impose a scntence of 364 days for the interference
with official proceedings conviction and a total composite
sentence of 3 years and 71 days

The three-judge pane! found, as a factual tnatter, that Perez
would be deported if he reccived a sentence of 1 year or
more for his interference with official proceedings conviction,
The pancl assumed, without deciding, that deportation would

be a harsh collateral consequence in Perez's case, '? It
then adopted the sentencing judge's recommended sentence,
concluding that it would be manifestly unjust to subject Perez
to inevitable deportation when it was possible to construct a

cotmnposite scntence that fully satisfied the ¢ ‘haney 'S5 criteria
but still allowed Perez to apply for relief from deportation. -

Alaska courts are not prohibited by federal law from
imposing a sentence aimed at influencing the defendant's
risk of deportation

The State argues that federal law preempis state sentencing
law and that, because the federal government  has
exclusive authority over deportation decisions, the (hrec-
judge sentencing ponel is prohibited from modifying a

scntence for the purpose of influencing the defendant's risk
of deportation.

11l The law of federal preemplion is derived from the
Supremacy Clausc of Article VI of the United Siates

Constitution, which declares that federal law shall be "the

supreme Law of the Lund; and the Judges in every Slate

shall be bound therchy, any Thing in the Constitution or

Laws of any Statc to the Contrary notwithstanding.” The

Alaska Supreme Court generully applics s two-step analysis

to preemption questions:

Firsi, we look to see whether Congress
has overtly preempied the subject
matter the statc wishes (o regulate,
cither explicitly, by declaring its intent
lo preempt all state authority, or
implicitly, by occupying the enlire
field of regulation on the subject in
question. Sccond, if ncither kind of
direct precmption is found, we Jook to

whether federal and state law conflict

in this particulor instance, !’

{21 In this analysis, ¢courls must assume that the historic
police powers of the states are not superseded “unless that was

the clear and manifest purpose of Congress '8

3] The State does not ussert that Congress has enacted
4 stulute cxpressly forbidding state counts from cunsidering
deportation consequences atl sentencing. Instead, it argues
that Congresy’s reguiation of immigration is so pervasive that
it establishes Congress's intent to displace any stale action
aimed at influencing who will be deported.

The flaw in the Stale's argument is that Congress expressly
rescrved a role for state courts in determining when a crime
15 an “aggravated fefony” under federal law. Under the

Immigration and Nationality Act,'® *1283 some crimes—
including murder, rape, and drug trafficking—are aggravated
felonies no mater what sentence is imposcd. 2 Other crimes
are aggraveled felonies based on the maximum sentence that
may be imposed. 2! But the offenses af issue in this case—
crimes of violence and obsiruction of justice—only become
aggravated felonies if a court actually impases a sentence off
I year or more. 22 we therefore infer that for these offenses,
Congress expecicd thal state courts would have a role in

determining who yualified as an aggravated felon. 2
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The State argues that Congress did not intend these state
sentencing decisions to be motivated by a desire to influence
the defendunt’s risk of deportation. To support this argument,
the Stute observes that Congress in 1990 eliminated
judiciol authority to make binding recommendations against
deportation in criminal cases.

Beginning in 1917, when Congress first awthorized
deportation based on certain criminal convictions, sentencing
judges had the authority 1o make a “judicial recommendation
agninst deportation,” known as u JRAD, for non-
citizens convicled of crimes of moral turpitude, and this
recommendation had the effect of binding the executive
brunch (o disregard the conviction as =a basis for

deportation. e Congress first circumscribed thut procedure in
1952, and then completely climinated it in 1990, 2°

But as the defendants poimt out, Congress did away
with this judicial authorily as part of a broader cffort
to streamline the deportation of non-citizens convicted of
criminal offenses. The same 1990 legislation that ¢limivated
the JRAD procedure also limited the Atlurney Generul's
authority to grant discretionary relief from deportation to

defendants convicted of aggravated felonics.® And in
1996, Congress climinated the Attorney General's statutory

authority to grant this relief to aggravated felons, 27 leaving
the Altorney General with only “limited remnants of equitable

discretion.” %

Even accepting that Congress intended (o preempt state courts
from issuing binding decisions on deportation in criminal
cases, that does not mean Congress intended to prohibit state
courts from considering the risk of deportation in deciding
whether lo impose a lerm of imprisonment that would Icad
10 the defendant's classification as an sggravated felon. As
already explnined, Congress expressly reserved a role for state
courts in detcrmining when a defendant has committed an
aggravated felony for purposes of federal immigration law;
it rescrved no such role for state courts in deciding whether
a ctiminal defendant should be deported. For this resson,
courts have consistently ruled that the federal government's
exclusive power over the administration and enforcement of
immigration laws deprives criminal courts of the autherity to
order a defendunt (o leave the United States or to requite a
defendant to Ieave or remain ouiside the United States as a

condition of probation. 2 #1284 By conirast, state courts
havc asserted their authority 1o adjust a defendant's sentence

1o lessen the risk that the defendant will be deported. ©
Moreover, the stale courts that have directly considered the
issue have rejected the claim tut federal law prohibits state
cours from modilying a defendant’s sentence to avoid an

aggravaled felony conviction. N

We acknowledge that two ledera) circuits have held that
Congress intended 1o prohibit federal courts from granting a
downward adjustment in the federal sentencing guidelines 10

lessen the likelihood of deportnlion.” But we do not find
those decisions persuasive here. We note that Congress has
given exclusive authority to the United Siates Sentencing
Commission to decide what fuctors can never be the bosis
for a dowaward departure from the federal sentencing

guidelines, 3 and that the Scntencing Commission has not
acted to make deportation a forbidden, or cven a discouraged,

sentencing factor, 3

4§  The Siate claims that the sentencing hearings conducted
by the threc-judge pancl in Silvera's and Percz's cases
were de facto immigration hearings. This claim is not
supported by the record. In both cases, the threc-judge pancl
addressed siate sentencing considerations, and they did not
purport, as the Slate argues, lo substitute their judgment
for that of federal immigration officials based on “myriad
humanitarian, political, and national securily factors.” It may
be that federal immigration officials weigh some of the
same factors in deponation proceedings that state courls
traditionally consider at sentencing, but this potential overlap
does not establish Congress'’s clear and manifest purpose to
prehibit state courts from considering the totality of legally
televanl circumstances at sentencing —including the risk and
conscquences of deportation,

I51 The State also argues that the decisions of the three-judge
panel provided Silvera and Perez with an exemption from
deportation that Congress expressly proscribed. Specifically,
the State points to 8 U.S.C. § 1229(b}, which bars the Attlomey
General from cancelling the deportation of a non-citizen who

has been convicted of an aggravated felony. % But Silvera
and Perez have not been convicled of aggravated felonies;
therefore, this provision does not bar them from any remedies
available 1o them under the Immigration and Nationality Act.

For these reasons, we reject the State's claim that federal law
prohibits the three-judge sentencing panel from considering
the harsh collateral consequences of deportation and, if
manifest injustice would uvtherwise result, from imposing
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a sentence below the presumptive range based on that
consideration.

The three-judge panel did not act outside its authority by
considering the non-statutory mirigaring factor of “harsh
collateral consequences ™
(] 7] The Alaska Legislature's goal in enacting

presumplive senlencing was to reduce *1285 disparity

in criminal sentencing, and it gave sentencing courts no
authority to impose a sentence below the presumplive range
unless the defendant cstablished at least one of the mitigating

factors listed in AS 12.55.155(d).*® To avoid manifest
injustice in cases in which these mitigating factors did not
apply, the legislature created the “safety valve” of the three-

judge sentencing panel. 3 It q sentencing judge finds (hat
manifest injustice will result from the Failurc to consider a
mitigating factor nof listed in AS 12.55.155(d), that judge by

statute must refer the case Lo the three-judge panel. 38 The
ihree-judge panel then independently reviews whether the
defendant hos established the non-stattory mitigating factor

by clear and convincing evidence, 3 If the panel concludes
that the mitigating factor is proved, and that it would be
manifesily unjust to fail {o adjust the presumptive range based
on thal facior, it must “assess the proper sentence, applying
the Chaney sentencing criteria and taking the mitigating

factor into consideration.” ¥°

8] The State argues that this statutory scheme does not
permit the three-judpe panel 10 impose a scntence below the
presumptive range based on the harsh coliateral consequences
of deportation. It argues that mitiguting a senlence o lessen
the nsk that a defendant will be deporied defeals the

legislative goal of promoting uniformity in sentcncingdl and
does not support the sentencing goals clucidated in Stare

v. Chaney, % AS 12.55.005,% or anticle I, section 12 of

the Alaska Constitution. ** The Stale also asserts that, us a

matter of law, a [ederal depurtution decision can never be
“manifestly unjust.”

The Aloska Supreme Court and this Court have previously
recognized that the hursh collateral consequences of a
eriminal conviction, including deportation, are appropriatc

sentencing considerations, 5 The Swte argues that this
precedent is limited to circumstances in which the defendant’s

deportation is “nearly centain " * and that it does not apply

when deportation is a *mere possibilily.” We have no reason

M2t

to decide in this case whether the “mere possibility”™ of
dcportation is a proper sentencing consideration. The three-
judge panel found that Silvera was at “substantial risk” of
deporiation and that deportalion was a cerainly in Perez's
case, The Statc has not challenged these findings, and we
therefore treat these findings as true.

[9]1 The State argues that a judicial finding that a defendant
faces deportation will afways be impermissibly speculative,
because immigration officials have broad discretion in
deciding whether to initiate deportation proceedings. To

support this acgument, the State relies on Srate v. Mendozq, L

a Minncsota Court of Appeals case holding that the prospect
of deportation is always loo uncertain to be a proper

consideration at sentencing. .

As 8 preliminary matter, we do not agree that the State has
established that immigration officials have broad discretion
1o decide whether to deport aggravated felons. A policy
*1286 memorandum issued by U.S. Immigration and
Customs Enforcement, which is parl of the record in this
case, indicates that the egency treals aggravated felons as
“priority [” for deportation. And the Uniled Stales Supreme
Court has declared that, under current law, deportation
is “practically inevitable” for non-citlizens who commit

deportable offenses. 4%

We have no doubt that deportation will be speculative in
some cases—but it will be practically certain in others. For
this reason, even if we werc not bound by the decisions
of our supreme court holding that deportation is a proper
congidcration at sentencing, we would not be persuaded by

the reasoning of the Minnesota Court of Appeals. % we note
that courts regularly consider the prospect that a defendant
will be deporied in deciding whether to impose probation or

certain conditions of probation. U

[10] The State next argucs that considering the harsh
collateral consequences of deportation is inconsistent with
the Chaney goals of rchabilination, general and specific
deterrence, affirmation of socictel norms, and public salety,
and also does not advance the inlcrests of crime victims,
because these goals are “not impaired by enforcing properly
promulgatcd federal law.” This argument frames the analysis
too narrowly, the question is whether consideration of
potential deporiation conscquences will, in appropriate cases,
lead to a sentence that better advances the Chaney sentencing
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goals. Alaska courts have already unswered that question in

the affimative, %2

111} The State contends that allowing courls to adjust a
senlence lo avoid the risk of deportation contravenes the
legislative goal of uniformity in sentencing. This argument
finds some support in our observation in our earlier decision
in Silvera that a non-citizen who is sentenced to & lerm below
the presumptive range because of the prospect of deportation
muy, in some inslances, reccive a more lenient sentence

thon an identical citizen who is not subject to deportation. B
But the aliernetive-—declining (o impose a sentenco below
the presumptive range based on this non-statutory mitigating
fuctor—also has the potentinl 1o defest uniformity in
senlencing, because a non-citizen facing deportation may be
subject to much harsher overall consequences than a citizen
convicted of the same offense,

The State argucs that, because of the procedural fairness and
prosecutorial discretion built into the federsl immigration
system, it can never be monifestly unjust to refrsin from
mitigating a sentence to lessen the risk of deportation. But
this argument ignores the stalutory context in which an
Alaska court’s finding of manifest injustice is made. The
question before Alaska courts is not whether it would be
manifestly unjust for the federnl government to deport a
defendant; the mandalc of Alaska sentencing courts is to
determine whether a sentence within the *1287 presumplive
range would be manifestly unjust in light of the Chaney
criterio and the totality of legally relevant circumstances,
including the non-statutory mitigating factor of “harsh

collateral consequences.”>* Federal immigration officials
are nol motivated or consirained by these same considerations
in deciding whether 1o deport a non-citizen. Therefore, even
if the federal govemment's decision to deport a defendant is
Just in tight of its statutory mandaic and priorities, a sentence
thut does not take account of the risk of deportation might still
be manifestly unjust under Alaska law.

We conclude that the threc-judge pancl has the slalutory
authority to impose a sentence below the presumplive runge
based on the harsh collateral cunsequences of deportation.
If the three-judge pancl were precluded from considering
this factor as a matter of law, there is a substantial risk that
unduly harsh sentences would be imposed on non-citizens in
particular cases, defealing the legisiature's goal of uniformity

in sentencing 3

Considering deportation consequences does not violate the
equal protection clause
{12] The State next argues that adjusting a sentence purely to

avoid the immigration consequences of a conviction violates
the federal and statc cqual protection clauses, because a non-
citizen defendant in these circumstances might receive a
more lenient sentence than would be imposed on a citizen
defendant. This claim was not raised below, und the three-
judge panel did not rule on it, so we review it for plain

€rror. L)

The Stute's argument rests on the premise that Silvera and
Perez received favorable treatment based on their status as

non-citizens. ¥’ But as already cxplained, it was the harsh
collnteral consequences they faced if they were deported,
nul their status as non-citizens, that led the three-judge
pancl o conclude thal sentencing the defendants within the
presumptive range would be manifestly unjust in these cases.

Moreover, 10 establish an equal protection violation, a
party must show that the persons being compured are

similarly situated. *® Dcfendants who face harsh collateral
conscquences as & result of deportation are not similarly
siluated to defendants who do not face these harsh
consequences. In imposing a sentence thet satisfics the
Chaney criteria, a sentencing court must take the totality of
legally refevant circumstances into account, including the risk
of deportation. As noted carlier, the failure to account for
these types of differences could resull in & sentence that is
unduly harsh and therefore not proportionate to sentences
imposed on other defendants.

Permilting sentencing courts to consider immigration
consequences will not invariably resull in more lenient
sentences for non-citizens. In some cases, sentencing courts
muy determinc that the defendant's risk of deportation does
not establish a non-statutory mitigating factor and that referral
to the three-judge panel is not warranted. In other cases, the
three-judge panel may reject the sentencing court’s finding
of a non-statutory mitigating factor, or it may conclude
that, even though the factor was cstablished, it would not
be manifestly unjust to sentence the defendant within the
presumptive tange.

Even in cases where the three-judge pancl dcparts from the
presumptive sentencing range based on the harsh collateral
consequences of deportation, the result will not necessarily be
a sentence that is more lenicnt than the sentence that would be
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imposed on a citizen, In Perez's case, for example, the three-
judge panel ultimately proposed a compusite sentence that
was no diffcrent than *1288 what Perez would have received
i he did not face deportation.

We acknowledge thai there may be some cescs, such as
Silvera's, where the sentence imposed by the three-judge
panel is more lenient than the sentencing judge would have
imposed if the defendant did not fuce deportation. But even
then, the critical question for purposes of equal protection
analysis is whether the sentence complies with the Chaney
criterin. Notably, the Siate has not challenged Silvera's

sentenco as clearly mistaken, 57

We conclude that the State's generalized equal protection
concerns are without merit and that its concerns about overly

Focinotes

lenient sentences in particular cases are most appropriately
addressed in those individual cases through the existing legal
framework of the Chaney criteria and Alaska sentencing law,

Conclusion

Silvera's senlence is AFFIRMED, Perez's case is
REMANDED to the threc-judge panel for a determination
of (1) whether deportation is a harsh collateral consequence
qualifying as a non-statutory mitigating factor in his case
und, if 50, (2) whether n sentence within the presumplive
range would be manifestly unjust given that harsh collateral
conscquence and the Charey criteria, We do not retain
jurisdiction,
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