To: Rep. Wes Keller and Members of the House Judiciary Committee

From: Bob Bird

Subject: HB 69

My thanks to Chairman Keller and the entire House Judiciary Committee for providing me with the opportunity to discuss HB 69. 

The measure is timely, and unquestionably controversial.

The actions that have provoked it are equally controversial. It is my hope that the committee will be able to peruse this statement prior to my testimony.

1. Question: Is nullification unconstitutional?
Answer: No. The Constitution lists certain things that states are forbidden to perform, and are found in Article I, Section 10, as well as in various amendments, most notably 13, 14 and 15. Nullification is not listed.

In addition, the 10th Amendment confirms the sovereignty of a state in all actions not forbidden in Article I, Section 10 or in any other portion of the Constitution, as amended.

The Father of the Constitution, James Madison, responding to an unconstitutional law, himself proposed nullification in the Virginia Resolutions of 1798. [see attached]
Would the Father of the Constitution encourage an unconstitutional act by the then largest and most influential state, a mere ten years after its ratification?

2. What about the so-called “supremacy clause” of the Constitution? Doesn’t that trump all objections?

Answer: The “supremacy clause” reads as follows: “This Constitution, and the Laws of the United States which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state shall be bound thereby, anything in the constitution or laws of any state to the contrary notwithstanding.”

The operative phrase to consider is “… the laws of the United States which shall be made in pursuance thereof [of the Constitution] …”

Thus, “laws” that violate the Constitution are obviously not made “in pursuance thereof”, and are therefore not laws at all, but are null and void by this provision in the Constitution.

There are things that states are forbidden to do, such as coin money, pass ex post facto laws or a bill of attainder. If a state’s constitution empowered it to do so, then the supremacy clause would take effect.

3. Question: Does nullification have anything to do with unconstitutional actions?

Answer: Yes. It is an effort to correct unconstitutional actions performed not by the states, but by the federal government.

In Madison’s time, it was a direct attack, through the Sedition Act, against the First Amendment’s guarantees to protect freedom of speech and of the press. In our time, it is the threat of the federal government, either by judicial fiat, executive action or Congressional statute, to infringe on the people’s right to keep and bear arms.

The remedy might also be applied to a nearly endless host of federal actions, from both the recent and more distant past, too numerous to mention here.

Nullification is, in fact, a supremely Constitutional act. In the oath to protect the Constitution taken by all state legislators in all fifty states, it should be pointed out that the oath is not to protect or defend the federal government. That would otherwise presume that all federal actions --- legislative, executive or judicial --- are automatically in conformity with the Constitution.

Experience has taught us otherwise. The legislator’s oath is, in fact, a sacred pact that cannot be taken lightly. The oath might require scholarship, statesmanship and courage that run against the opinions groomed by journalists that wish to pander to the federal lust for power, at the expense of the people’s freedom.

The Constitution is largely a brake not upon state power, but federal power. If the brakes fail, the states must seek the remedy advised by Alexander Hamilton in Federalist #33:
"If the federal government should overpass the just bounds of its authority and make a tyrannical use of its powers, the people, whose creature it is, must appeal to the standard they have formed, and take such measures to redress the injury done to the Constitution as the exigency may suggest and prudence justify."

4. Question: If nullification is constitutional, how can it possibly be effective?

Answer: It is very effective. The Alaska legislature has already performed a de facto nullification with the Real ID Act. The Colorado and Washington state initiatives were overt nullification laws taken against the federal “War on Drugs”. The federal government is very weak when states refuse to cooperate.

One of the most effective nullification options is, unfortunately due to Alaska’s Statehood Act and constitution, not available: the actions of local sheriffs in announcing their refusal to comply with federal mandates interfering with the right to self-defense. A sheriff is the ultimate authority within a county, and is answerable not to an attorney general, a governor or a federal bureaucracy, but to the people. The legislature might want to address this at some future time.
5. But doesn’t the supreme court decide what is and is not constitutional?

Answer: This is the system that has been accepted and taught in text books, law schools and classrooms since Marbury v. Madison in 1803. That is an enormously long time, and the great momentum and process behind it is a contributing factor to bringing us to this crisis.

But Marbury has been opposed by Constitutional scholars from the beginning. Their opinions have been drowned out in a zeitgeist of expanding federal power. Thomas Jefferson, while benefiting from the decision handed down by Marbury, a man he did not want appointed, fully understood this, when he wrote to Chief Justice John Marshall:

“You seem to consider the judges as the ultimate arbiters of all constitutional questions; a very dangerous doctrine indeed, and one which would place us under the despotism of an oligarchy. Our judges are as honest as other men, and not more so. They have, with others, the same passions for party, for power, and the privilege of their corps.... Their power [is] the more dangerous as they are in office for life, and not responsible, as the other functionaries are, to the elective control. The Constitution has erected no such single tribunal, knowing that to whatever hands confided, with the corruptions of time and party, its members would become despots. It has more wisely made all the departments co-equal and co-sovereign within themselves”

Note that Marbury is case law. It is not a statute, nor an amendment to the Constitution, but a seizure or usurpation of a novel function by a branch of the federal government that had not been set to writing.

In Federalist #78, Hamilton explained that the court possessed neither force nor will, but merely judgment. In Article III, Section 2, Congress retains the right to remove the court from jurisdiction in whatever it so chooses, as it did with the construction of our own Alaska Pipeline. Furthermore, no president need enforce court opinions, whether justly or not, as has been done in the past when Jackson refused to do so in Worcester v. Georgia.

In #78, Hamilton further insisted:

“There is no position which depends on clearer principles than that every act of a delegated authority, contrary to the tenor of the commission under which it is exercised, is void. No legislative act, therefore, contrary to the Constitution, can be valid. To deny this would be to affirm that the deputy is greater than his principal; that the servant is above his master; that the representatives of the people are superior to the people themselves.”

It is true … a state might err in its consideration of what is and is not constitutional. Like the courts, the states are composed of imperfect men and women. Nullification is not a perfect solution. It’s an imperfect world.

#6: Question: But didn’t the civil war decide that the federal government is supreme in all things?

Answer: It certainly did, but war is a poor arbiter of truth. It would be like saying the playground bully who beat up the class nerd was right, simply because he won the fight. The false paradigm of a century and a half has created a monster that blatantly demands meek acquiescence to its pretended acts, performed under the color of law, but which can be seen as a violent usurpation of the Constitution, by any person possessed of the power to read and understand words.

The challenge I pose to those who deny either the legality or efficacy of nullification is this: If the courts, executive or Congress passed a law or opinion legalizing slavery, without repealing the 13th Amendment, would the states be obliged to obey it?
