Alaska T

RE: Alaska Towing Association supports HB 251

Members of the towing industry in Alaska have begun to catch up with our counterparts in
other states over the last decade, and many Alaskan towers are now on the leading edges of
towing technology and practice. Towing in Alaska presents unique challenges, but our
members meet those challenges, and towing entities both large and small provide daily
professional support to our emergency services and law enforcement systems.

Unfortunately, the modernization of the towing industry across the state has increased costs
for towing businesses almost exponentially in recent years as Alaskan towers have upgraded
equipment to meet the demands of newer vehicles, improved response times, procedures and
training to enhance public safety, and satisfied an ever-growing list of license and permit
requirements from Federal, State and local municipalities.

These costs are of course passed on to consumers. Vehicle mishaps and subsequent towing
frequently involves great financial liability for vehicle owners, their lenders, and/or their
insurance companies. Alaska Statute AS 28.10.502 offers some measure of protection to
towers, providing for a Towing and Storage Lien to be automatically placed on any vehicle
lawfully towed and stored to ensure payment for the towers’ services. This lien is most
commonly applied to abandoned or wrecked vehicles removed from public or private
property, or towed from public roadways at the request of law enforcement officials, and
stored in secured lots at the expense of the towing company.

However, a court decision in the 3™ Judicial Court has determined that perfected liens
supercede a tower’s possessory lien based on AS 28.10.391, and this decision has effectively
nuilified the Towing & Storage Lien. Practically speaking, this means a tower may recover,
tow, and store a vehicle at real cost to himself and his company, and then be denied payment,
lose possession of the collateral, and have no real recourse for financial satisfaction for his
loss. HB 251 will alleviate this discrepancy by prioritizing the Towing and Storage lien.

Most other states, if not all, have long resolved the issue between possessory liens and
perfected liens on towed or stored vehicles in favor of prioritizing the tower’s lien. The
obvious fact of services rendered, and payment due for those services creates a reasonable
and lawful expectation of payment. In no way does this financial obligation for services
supercede the interest in collateral of a perfected lien, rather it merely prioritizes payment for

services rendered.



Alaska’s statutory disparity is unfortunate, and presumably unintended, but is a very real and
expensive issue for Alaska Towing Association members. Towers respond to thousands of
vehicle emergencies every year, and remove wrecked vehicles from Alaska’s roadways every
day. This kind of towing is an integral part of most small towing business models within
Alaska. Each emergency tow can easily cost a tower several hundred dollars in labor, fuel,
equipment, insurance and operating costs, depending on services rendered and length of time

1t must be secured and stored.

If the costs of these services cannot be reasonably recouped on even one vehicle simply
because a perfected lien exists prior to the tow company’s possessory lien, a financial
hardship condition develops.

If towing companies continue to be effectively forced to provide their services for free, the
current status quo for providing these services to law enforcement agencies at no cost to the
agency may change, and State and local law enforcement jurisdictions may be placed into the
position of hiring their own towing contractors or otherwise purchasing towing services.

Alaska has much work to do to improve and enhance the towing industry in our state. It has
been largely unregulated and unmonitored for many years. Careful evaluation of the issues
within the industry is necessary, and thoughtful legislation is required for the protection of
both the public and the small businessmen and women within the industry.

The members of the Alaska Towing Association consider HB 251 one step in this direction.
The small change to AS 28.10.502 presented in the bill will help protect industry providers
from an effective theft of services. In tumn, this will help ensure that the many small towing
operators across the state remain in business, and ensure a competitive industry that
continues to improve itself to meet the demands of the motoring public and Alaska’s law

enforcement agencies.

The Alaska Towing Association supports HB 251. Ifit is passed into law, towers can remain
willing and available to respond to that next call from their local law enforcement dispatcher
in the dead of night knowing they have the protection of the law to ensure they will be

compensated for the service they provide.

Shawn Ross
President, Alaska Towing Association



Alaskan Credit Unions find a Loophole in the Law

Also of interest for those towers who perform impounds, either privately or for law
enforcement--There have been multiple instances, both in Anchorage and Fairbanks,
where a little known paragraph in the Alaska Statutes (AS 28.10.391) has been used to
reclaim liened vehicles from impound without paying the impound fees accrued.

According to a court decision in the 3rd Judicial District, a perfected lien, such as that
held by a bank on an auto loan, takes precedence over a towing and storage lien. As
such, the bank can claim a vehicle from impound without satisfying the towing lien
against the vehicle first.

According to Fairbank's City Attorney, Herb Kuss, the 4th Judicial District Courts
wouldn't necessarily come to the same conclusion, and although somebody may have
to challenge one of the banks in court, he indicates Fairbanks area towers shouldn't

worry about it too much.

At least one Fairbanks tower disagrees, after dealing with the law firm representing
Credit Union 1. And the renowned Michael McGovern Law Firm, who has been
representing towing companies throughout the US for decades, disagrees as well.
McGovern suggested Alaska towers might push for a change in the law to give towing
companies priority over money lenders.

To that end, two local towers, Mark Davis of Interior Towing & Salvage, and Liz
Griswold of Gabe's Towing, have opened discussions with their local representative to
discuss changes to AS 28.10.502. Their suggestions center on the idea that lienholders
should have a reasonable but limited amount of time to reclaim their property, and that
they relinquish their possessory rights after that time limit has expired.
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Gabe’s Towing
P.O. Box 84452
Fairbanks, AK 99708

Re: Paul Arnetfe
Dear Ms. Griswold:

This law firm represents Credit Union 1. It is my understanding that Gabes Towing is in
possession of a 2006 Harley Davidson motorcycie, VIN: IHDIFCW106Y610090, license
5433RS, registered to Paul Amette. My client holds a valid perfected lien on the vehicle, as
shown by the enclosed copy of the title.

In understand that you have refused to release the vehicle to my client unless my client
pays all towing charges and storage fees claimed by your company. [ am writing to advise you
that under Alaska law, my client, as lien holder on the vehicle, is not required to pay you towing
and storage charges in order to take possession of the vehicle. This issue was addressed in a
lawsuit Credit Union 1 filed against Aurora Towing in 2004. In the case, the court held that a
towing and storage lien is subordinate to a perfected lien such as that held by the Credit Union in
this case. A copy of the court's order is enclosed.

Although my client is not required to pay any towing and storage charges in order 1o take
possession of the vehicle, it is nevertheless willing to pay a reasonable towing charge, and for
five days of storage, at $25.00 per day. If this proposal is not acceptable to you, I will
recommend to Credit Union 1 that it file a lawsnuit against your company, making the same
claims it made in its lawsuit against Aurora Towing.

I would encourage you to discuss this matter with your atterney, and have him or her
contact me as soon as possible to discuss this matter. Also, please take notice that if you sell
the vehicle over the objection of Credit Union I, Credit Union 1 will hold yau responsible
for the full value of the vehicle.
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October 6, 2008

Shawn Hess

S & S Towing

PO Box 58550
Fairbanks, AK 99711

Dear Mr. Hess:

This law firm represents Credit Union 1. Itis my understanding that you
are in poegeceion of 3 2002 Dodge Ram, VIN IDTHU162527161935 owned by
Jessica Heath and Trish Kcll{. My client holds a valid perfected lien on the
vehicle, as shown by the enclosed copy of the title to the vehicle.

I'understand that you have refused to release the vehicle to my client unless
my client pays all towing charges and storage fees claimed by your company. [
am writing to advise you that under Alaska law, my client, as lienholder on the
vehicle, is not required to pay you towing and storage charges in order to take
possession of the vehicle. This issue was addressed in a lawsuit Credit Union |

- filed against Aurora Towing in 2004. In this case, the Court held that a towing
and storage lien is subordinate to a pertected lien such as that held by the credit
union in this case. A copy of the order is enclosed.

Although my client is not required to pay any towing and storage charges in
order 10 1ake possession of the vehicle, it is nevertheless willing to pay a
reasnnahle Tawing charge, and for five days f starage. at §25 per day. If this
proposal is not acceptable 1o you, I will recommend to Credit Union 1 thatit file a
lawsuit against your company, making the same claims it made in its lawsuit
against Aurora Towing.

I would encourage you to discuss this matter with your antorney, and have
him or her contact me as soon as possible to discuss this marter. Also, please take
notice that if you sell the vehicke over the objection of Credit Union 1, Credit
Union 1 will hold you respensible for the full value of the vehicle.
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IN THE SUPERICR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHCRAGE

CREDIT UNZION 1,
Plaintiff,
V.
AURORA TRANSPORTATION

SERVICES, INC., 4/b/a/ AURCRA
. TOWING and ANTHONY NIXON,

DN N M e e e e e

) Caze No. 3AN-04-3419C7T
}Consclidated with
JCase No. 3AN-04-82955CT

Defendants.

CREDIT UNIOCN 1,

_ Plaintiff,

RUSTY'S TOWING & RECOVERY,
Inc., '

J
)
)
)
v. )
)
)
)
)
Defendant. )

)

CRDER RE: SUMMARY JUDGMENT

The .summary judgment gquestion is whether a lien on a

metor  venicle earising from AS 28.10.03271 - 2221  has

pricrity over a towing and stcrage lien arising from AS

28.10.502. The parties have moved for cross-motions for

summary Judgment.

The Tfacte necessary to resclve the summary Jjudgment

motlicns are not in dispute. Mr. Nixon Turchased a 18358 GMC
Sonoma, and Credit Union 1 is the lienholder. Mr. Nixon
Tredit Union 1 v Aurora Transportation
Case Fo. ZAN-04-2419CTI/3AR-04-8285CT
Crder re: Summary Judgment
Fage 1 of 4
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o

involving driving

was charged with wvaricus wisdemeanors

Municipality of Anchorace

~

offences that resulted in the

impour:ding his vehicle. The Municipality, thrcugh the

Anchorage Police Department, directed Aurora Towing to tow

and store the wehicle, There is a contract between the

vnicipality and Aurora for towing and storage services.

The contract between the Municipality and Aurora

Towing provided that the recistered owner of the vehicle is
reséonsible for paying thejtowing fee and st&rage fee. Mr .
Nixoﬁ failed to pay the tewing and storage fee, and the
‘total amount owed as of December €, 2004 was over $1500.

The gquestion before the court is the priority of the

two lien interests. AS 28.10.391(a) provides that:

The filing of the application and documents under
AS  28.1¢.381 and the issuvance c¢f a2 new
certificate of title  are constructive notice of
any liens or encumbrances against the vehicle
described in the certificate to a creditor of the
owner, or to a subsequent purchaser or
encumbrancer. However, a liern or encumbrance on
a wvehicle for lzber, materizl, transportation,
. storage, or similar activity, whether or not
dependant on possession for its validity, is
subordinate only to a mortgage, conditional sale
contract, c¢r similar lien or encumbrance properly
filed on oxr before the time that the vehicle is
subject to, or comes into possession of, the lien
or encumbrance claimant for the labor, material,
transportation, storage, or similar activity.

Credit Unicn 1 v Aurcra Transportation
Case No. IBN-04-3439CI/3AR-04-8262CT
Crder re. Summsry Judoment

Page 2 of 4
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The plain language ¢f this statute states that a

transportation and is sukordinate to Credit

Union 1's perfected security interest.

There 1is a separate statute that provides for

possessoxy ‘liens in AS 28.10.502(a), steting that a person

“wno tows, transports, or stores & motor vehicle, has a

possessory lien on  the wvehicle.” Irn.  addition Aas

28.16.502{d} decides how money is to be distributed from

the sale-or auction of the wvehicle. The money shall first

be zpplied to the payment of costs and expenses of the sale
and secondly to the lawful charges of the person having a

lien on the wotor vehicle under 28.10.502. Next the

proceeds from the sale shall be distributed to the

registersd &and legal owner or lienholder entitled to the

remaining proceeds.

Alcthough the two statutes appear to be in conflict,

they are not, and can be harmonized by a reascnable

interpretation of the statutory language. In Decker wv.

Aurora Motors Inc., 409 P.2d 603, €07 (Alaska 1%66), the

.d, based on very similar statutory language, that

5 lien was subordinate tc¢ a prior recorded

t.' In this case, this court concludes that

! Becker welies on the former AS 28.10.51G, which was replaced in 1$7s
2pon the passage of the current AS 28.310.3%1.

Credit Urion 1 v &Zurore Trassportation
Case Bc. TAN-34-2418CI733K-Dg-8205C1
Order re: Summasry Judgment

Face 3 of 4
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towing and storage lien is subordinate to the

Credit Union 1 lien. The =sxpress language of ag
28.20.321{z} leads the court to this conclusion. AS

To adopt Zurcra’'s propesed lien

td

pricrities would rnecate the language in AS 28.10.391{a; by

piacing Credit Union 1's perfected lien in a subordinate

pocsition to Aurcra’'s unperfeczed lien. The languvage of

28.10.2%2(a) clearly states that a storage o©or mecharic’se

lien is subordinate to a previocusly perfected lien.

Therefore, Credit Union 1's Motion for Summary

Judgment Zs granted and Aurora Towing’s Cross-Motion for

Summary Judgment is denied.

DATED 4,&9{ /9 ZQ; zt Anchorage, Alaska.

728 |
s.s.rrR'./'Jian

Superior Court Judge
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G. Sleeper C. Baumap L. wells

“h.

Judiciali 2sdis-ant

Crediv Union 1 v hurcra Transporcaticn
fzse Ko, ZAN-06-2915C5/2AN-04-628507
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