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Representative Harry Crawford

House District 21

Why We Need HB 208; A Brief Legal History

The “big picture” legal issue here originally had to do with the limits of state power to regulate certain tribal activity.  Specifically, what are the limits on tribally-managed gambling on cooperatively owned native land held in trust by the federal government?  In the lower 48, this primarily means Indian reservations.  Legally and administratively these areas function in many ways like small sovereign nations within a state, and there is a long legal history of establishing the limits on what a state government can require or restrict on that land.
In Bryan v Itasca County (MN), 1976 (US Supreme Court), a property tax case, Justice Brennan’s opinion highlighted tribal independence from state regulatory authority.  It is widely sited as the foundation decision of modern Indian gaming.  Beginning in the 1970s, tribes in several states started operating high stakes bingo halls in open non-compliance with state law.
The other key historical decision was California v Cabazon Band of Mission Indians, 1987 (US Supreme Court).  This established the inherent right of tribes to conduct Indian gaming as an essential element of self government.  

In response to the Cabazon case, Congress passed the Indian Gaming Regulatory Act of 1988 (IGRA).  This established the three “classes” of gaming that we use today.  It also explicitly recognized the role of tribal gaming for local economic development and self sufficiency.  The Act created a National Indian Gaming Commission, which directly regulated Class 2 gaming (bingo), and required state-tribal compacts to regulate Class 3 gaming (slots, casinos, etc).  Since this act, tribal gambling revenue increased from $100 million in 1988 to $16.7 billion in 2006.
In the section of the IGRA dealing with Class 3 gaming, it specifies that a state-tribal compact must allow a particular sort of gambling if the state “permits such gaming for any purpose by any person, organization, or entity.”  This language was used by the Mashantucket Pequot Tribe of Connecticut, who in 1992 expanded their small bingo hall into the Foxwoods Casino.  Connecticut, at the time, allowed non-profit “Monte Carlo Nights.”  Foxwoods is now the third largest casino in the world.
In 1995, the Alaska Legislature banned non-profit “Monte Carlo Nights,” largely in fear of the same sort of development here.  Fur Rendezvous had previously run a large Monte Carlo night as a fundraiser.  There was also a casino proposal in Klawock at the time.
With the exception of cruise ships operating offshore under federal law, there is no legal authority for any casino-style gambling in Alaska, whether for-profit or non-profit.  The state’s taxation of cruise ship gambling creates a potentially dangerous loophole.
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