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The dedicated funds prohibition applied to various funds and accounts.

Gerald L. Wilkerson, C.P.A.
Legislative Auditor

Honorable Carole J. Burger
Commissioner

Dear Mr. Wilkerson and Commissioner Burger:

You have both asked for a broad review of the application of the constitutional dedicated funds prohibition to various
state funds and accounts. \liska Const, art, [N\, ¥ 7. Because of the factual complexities presented by the various
funds, accounts, and appropriations and because of the paucity of judicial precedent, we are not able to advise you with
absolute certainty regarding the constitutionality of state practices. However, some of the issues raised by your request
may be resolved in litigation which is now pending concerning the administration of certain appropriations and funds
by the Alaska Power Authority. (1N 1]

In response to your request, we have identified and analyzed several categories of funds, accounts, and transactions
which raise dedication questions. Our approach in dealing with these questions will be to first discuss the purpose and
meaning of the dedication prohibition. We will then focus on the implications of a recent Alaska Supreme Court case
that deals specifically with the dedicated funds prohibition. Next we will consider the probable legal status of several
general categories of funds, accounts, and appropriations which raise dedication questions. Lastly. we will consider
the dedication prohibition in reference to specific funds and appropriations.

We should point out that the advice given in this opinion could have a significant effect upon the state budget. This
results from the recent adoption of Soici I'v. cofion i o by Mg f oo Gt (the spending limit). Under the
reasoning of this opinion, it may be that income carned by a loan fund or public enterprise must be appropriated to that
fund or enterprise if that income is to be retained by it. If the Alaska Supreme Court adopts that reasoning, the ne-
cessity for these appropriations would have to be considered by the administration and the tegislature in developing a
state budget which conformed to the spending limit. This concern would also become important if independent au-
thorities for operation of entities like the State Ferry System or the Alaska Railroad were to be considered.

. THE PURPOSE OF THE PROHIBITION
e i secten provides:
DEDICATED FUNDS. The proceeds of any state tax or license shall not be dedicated to any special purpose.
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except as provided in section 15 of this article {establishing the Permanent Fund] or when required by the federal
government for state participation in federal programs. This provision shall not prohibit the continuance of any
dedication for special purposes existing upon the date of ratification of this section by the people of Alaska.

*2 There are essentially two views of the meaning of this provision . Under the first interpretation the dedicated funds
prohibition would require that every dollar received by the state be deposited and remain unrestricted in the general
fund until it is withdrawn pursuant to an appropriation authorizing the expenditure of a specific dollar amount for a
specific purpose (absent a contrary federal requirement or a statutory dedication which existed prior to ratification of
the Constitution). This is known as the strict interpretation view.

Under the strict view, the phrase ‘proceeds of any state tax or license’ would encompass every dollar paid to the state
(or to a public corporation or authority established by the state) for whatever purpose. State loan repayments (both
principal and interest), enterprise receipts (e.g.. airport lease revenues, parking garage receipts, etc.), program receipts
(e.g., Ferry System ticket sales, University of Alaska tuition receipts, etc.), as well as all other revenues (e.g., taxes,
natural resotrce revenues such as royalties, etc.), would be required to be deposited in the state treasury and retained
there until the expenditure is authorized by appropriation of a specific dollar amount.

An argument can certainly be made that this is the proper interpretation of the dedicated funds prohibition. As set out
in 1975 Op. Atty. Gen. No. 9 at 2 (Alaska May 2, 1974), *Scetion 7 of Article {X had two interrelated purposes: (1) to
prevent any future dedication of revenues for special purposes fi.e., ‘earmarking’] and (2) to prevent the creation of
new special funds separate from the general fund.' The rationale underlying each of these two purposes is ‘that the
widespread existence of dedicated revenues lodged in special funds deprives both the governor and the legislature of
‘any real control over the finances of the state.™ Id. at 3 (citation omitted). Requiring all monies received by the state to
be deposited into the general fund clearly would satisfy both interrelated purposes of the prohibition. The strict in-
terpretation view of the dedication prohibition would preclude the use of public monies to establish a standing or
revolving loan fund or any other program which would be self-sustaining. {12}

However, a second approach in interpreting the meaning of Article IX. ~ection 7 is also very plausible. Under this
view, the dedication prohibition is not to be construed to require a blanket prohibition of self-sustaining programs set
up by the legislature. An noted in 1975 Op. Atty. Gen. No. 9 at 6-8 (Alaska, May 2, 1975), the constitutional framers
substituted the phrase ‘[t]he proceeds of any state tax or license’ for the phrase ‘[a]ll public revenues' to avoid having
to state a number of intended exceptions to the prohibition on dedicated funds. Examples of these exceptions were
pointed out in a January 4, 1956, [ 3] memorandum by the Public Administration Service (PAS) to the Constitu-
tional Convention: ‘pension contributions, proceeds from bond issues, sinking fund receipts, revolving fund receipts,
contributions from local government units for state-local cooperative programs, and tax receipts which the state might

collect on behalf of local government units.” [} -1

*3 Some of those examples were specifically mentioned by the court in St v Vo o do 17 20 203 Ak 1982,
which held that the phrase *proceeds of any state tax or license’ was to be broadly construed to mclude all sources of
public revenues. The court noted that the drafters intended to permit the establishment of certain special funds, (e.g..
sinking funds for the repayment of bonds). but to prohibit the earmarking of any special tax to such a fund. Alex. supra
at 210. The court did not elaborate on the application of the dedicated funds prohibition in these situations.

1. MEANING OF THE PHRASE "PROCEEDS OF ANY STATE TAX OR LICENSE’
There has been continuing controversy over the proper construction of the phrase *proceeds of any state tax or license.”
In a number of earlier opinions. this office concluded that the dedicated fund prohibition did not reach all public
revenues but, under its plain language. only the actual "proceeds of any state tax or license.” See 1969 Op. Atty. Gen.
Nos. 3 (Alaska. April 4, 1969) and 5 (Alaska, April 15. 1969): and 1959 Op. Atty. Gen. No. 7 (Alaska. March 1.
1959), This conclusion also was reached by the Division of Legal Services in the Legislative Affairs Agency. See
September . 1977 memorandum from Bill G. Berrier. Director. to Subcommittee on Alaska Renewable Resources
Development Fund of Alaska Permanent Fund (House).
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Those opinions all concluded that the prohibition did not reach revenues derived from the disposal of state-owned
natural resources. Given this conclusion, it followed that the legislature was free to dedicate all or a certain portion of
such revenues to specific purposes. An example of this is found in AS 37.11.020, which requires that not less than five
percent of state mineral lease receipts be deposited in the Alaska Renewable Resources Development Fund. (This
statutory dedication was the subject of Mr. Berrier's September 1, 1977, memorandum).

On the other hand, 1975 Op. Atty. Gen. No. 9 at 24 (Alaska, May 2, 1975) reached the opposite conclusion:
Section T of Article I\ of'the state Constitution can be given its intended effect and serve its repeatedly expressed
purpose only if the words ‘proceeds of any tax or license’ are interpreted to mean what their framers clearly in-

tended, i.e., the sources of any public revenues.
Accordingly, it is our conclusion that the dedication of any source of Public revenue: tax, license. rental, sale,

bonus-royalty, royalty, or whatever is limited by the state Constitution to those existing when the Constitution
was ratified or required for participation in federal programs.
(Emphasis added.)

In State v Alen. 640 de 1 210, the Alaska Supreme Court adopted the position set out in 1975 Op. Atty. Gen. No. 9
(Alaska, May 2, 1975). [FNS] It now is clear that the term ‘proceeds of any state tax or license’ is to be construed
broadly to reach all pubhc revenues, including public revenues from the development of state-owned natural re-

sources, and not just the proceeds of taxes and license fees.

*4 After the decision in Alex we can now reach some definite conclusions regarding some of the funds and accounts
you have asked us to review. The answers to other questions, however, are not as clear.

L IMPLICATIONS OF THE ALEX DECISION

There is no question that the dedicated funds prohibition in Articic [N, ~ection 7 flatly prohibits the legislature from
dedicating future unrestricted general revenues to any pamcular purpose unless the dedication is required for partic-
ipation in a federal program or the dedication existed before ratification of the Constitution. Alex, supra at 208-210.
This confirms the view expressed in our April 1, 1981 memorandum opinion to the legislative auditor that the re-
quirement in AS 37.11.020 that not less than five percent of state mineral revenues be placed in the Alaska renewable
resources development fund is unconstitutional. This would be true of any statutory requirement that a specified
percentage of revenues derived from the development of state-owned resources be deposited in a fund or earmarked

for a particular purpose.

The Alex decision, however, does not provide answers to a number of additional questions. For example, does the
dedicated funds prohibition apply (1) to money received through the sale of bonds (either general obligation bonds of
the state or revenue bonds of a public corporation); (2) to receipts from operation of facilities constructed with bond
proceeds; or (3) to interest or investment income earned on money appropriated for a specific purpose? In short, are
there any exceptions to the prohibition beyond those expressly set out in the Constitution? The section immediately

following discusses this question.

IV. POSSIBLE EXCEPTIONS TO THE DEDICATED FUND PROHIBITION

A. Implied Exceptions.
An early draft of what is now \:iticic iN ~corion 7 (but which was at that time numbered section 8) read as follows:

*All public revenues shall be deposited in the state treasury . . .” Subsequent to this early draft, the Committee on
Finance and Taxation of the Constitutional Convention requested comments from the Public Administration Service
on this wording. The PAS responded with the January 4, 1956 memorandum in which it warned that a strict inter-

pretation of «ovtion  (then section 8) would prohibit the segregation of state money without regard to the source. The
PAS then suggested that certain exceptions be identified in ~c.i:on 7. These exceptions included pension contribu-
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tions, proceeds from bond issues, sinking fund receipts, revolving fund receipts. contributions from local government
units for state-local cooperative programs, and tax receipts which the state might collect on behalf of local government

units.

After considering the PAS memorandum, the committee deleted the phrase ‘all public revenues shall be deposited . . .
and substituted the phrase *The proceeds of any state tax or license . . .". 3 Alaska Const. Conv. Proceed. at 2361. The
record of the committee debate makes it clear that the purpose of this change was to meet the problems raised by the
PAS in its January 4 memorandum. See 1975 Op. Atty. Gen. No. 9 at 8§ (Alaska, May 2, 1975).

*5 Given this drafting history, a very good case can be made that the present language of Article [N, ~cction 7 must be
read to include certain implied exceptions, such as those that are set out in the January 4 PSA memorandum, i.e.,
pension contributions, proceeds from bond issues, sinking fund receipts, revolving fund receipts, contributions from
local government units for state-local cooperative programs, and tax receipts which the state might collect on behalf of
local government units. We believe this implied exception approach is the better interpretation of the dedicated fund
prohibition and would be adopted by the Alaska Supreme Court if the question is presented to it.

B. Dedication of Money to Specific Purposes on a Continuing Basis When Appropriated

A question of the proper application of the dedicated funds prohibition arises when money is appropriated to a re-
volving loan fund or other special reserve fund or account. Revolving loan funds provide for the return to the fund of
repayments by borrowers of the principal (and frequently the interest on that principal) |FF~6] which was loaned to
them from the fund so that new loans can be made on a continuing basis. Special reserve funds involve essentially the
setting aside of money for certain specified future needs or conditions which may or may not occur. {I'N\7] When this
is done, it might be argued that the legislature has made an impermissible dedication with respect to the future use of
the money placed in those funds and accounts.

We believe the better view is that the dedication prohibition does not apply to money once appropriated by the leg-
islature, regardless of whether the appropriation contemplates that the money will be expended. Usually appropria-
tions authorize money to be spent . In other cases, however, the legislature may prefer to establish by general law a
continuing loan program and finance it through a one-time appropriation or to reserve money in a special fund or
account for future use for limited purposes. A strong argument can be made that money one appropriated, regardless of
the mechanism utilized, loses its character as revenue for the purpose of the dedicated funds prohibition because the
purpose of the prohibition, i.e., that the legislature retain control over state revenues, has been satisfied.

Under this reasoning there would be no unlawful dedication involved in the return to a revolving loan fund of principal
payments on loans. The initial appropriation would suffice to authorize the use of that money for other loans until the
legislature reappropriates the unobligated assets of the fund or abolishes the fund.

Support for this position is found in the Alaska Supreme Court's analysis in the Alex case. In Alex, the court took note
of the drafting change of wriiche X, ~eciion ™ referred to earlier. This change, said the court, “did not seek to exempt
some sources of revenue from the prohibition, but was intended instead to allow necessary dedication of funds once
they were received and placed in the general fund.” State v. Alex, supra at 210.

*6 The Alaska Supreme Court has thus recognized that the dedication prohibition of “ericle X, ~cetion 7 does not
operate to prohibit all dedications whatever their nature. Rather. the court seems to be saying that \rticle N ~ection 7
must be read to allow certain necessary dedications of money by the legislature after that money is received and placed
in the state treasury (i.e.. general fund). This analysis by the Supreme Court gives support to the argument that the
dedication prohibition does not apply to money once it has been lawfully appropriated from the general fund and that

the legistature can, without violating Viricle 1N, wwotion 7, create ‘necessary dedications' out of that money.

C. Income Generated by Specific Funds or Accounts
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A question separate from that just discussed arises concerning the application of the dedicated fund prohibition to the
interest or other income earned by money appropriated to revolving funds and other funds and accounts. Is that de-
rivative income revenue which, under the prohibition, must be deposited in the general fund, or may it accrue directly
to the fund or account which ‘earned" it, increasing the amount of money in that fund or account which may be spent

without further appropriation?

We are advised by the Department of Administration that the National Committee on Governmental Accounting has

defined a fund to be:
A fiscal and accounting entity with a self-balancing set of accounts recording cash and other financial resources,
together with all related liabilities and residual equities or balances, and changes therein, which are segregated for
the purpose of carrying on specific activities or attaining certain objectives in accordance with special regulations,
restrictions, or limitations.

Municipal Finance Officers Association of the United States and Canada, ‘Governmental Accounting, Auditing, and

Financial Reporting,” 1980, Appendix B.

From the point of view of generally accepted accounting principles, then, income generated by a fund accrues to that
fund unless a transfer is authorized. Economic theory also leads to that result, arguing that the interest or investment
income on a particular fund is simply an increase in the value of the fund which offsets inflation and reflects the
gradual growth of our economy. Under either approach, such derivative income ought not to be considered revenue

subject to the dedicated funds prohibition.

Derivative income such as interest and investment income is not a traditional source of public revenue. It is generated
by public revenue which has been received and appropriated and would not be generated if the legislature had simply
spent the money rather than appropriated it to a separate fund. Thus, a statutory dedication of the interest or investment
income of a separate fund would not impair the ability of future legislatures to control the spending of general reve-
nues. Rather, it would create a new pool of resources to be used under the statutory guidelines applicable to a particular
fund until a future legislature amended or repealed those guidelines . There is no indication in the minutes of the
Constitutional Convention that the drafters considered the treatment of separate funds which are endowed in this

manner.

*7 A difficulty that arises from the view that the dedicated funds prohibition is not applicable to interest or investment
income on separate funds is that it permits steadily increasing amounts of money to be received and used by state
departments and agencies without legislative control through the annual budget process. This is precisely the problem
posed by the dedication of revenue sources which the drafters sought to avoid. For this reason, while we are not certain
about the likely outcome, we doubt that a blanket exception for derivative income would be approved by the courts.

After all, the Alaska Constitution was not written for accountants and economic theorists. Although not expressly
addressed by them, the framers were very much aware of the boom-bust cycle of Alaska's economy. In fact, a driving
force behind statehood was the desire of Alaskans themselves to be able to manage the income derived from those
brief periods-as Prudhoe Bay bears witness-when the state may receive enormous sums of money which are then
immediately available for expenditure or placement, by appropriation, into a variety of funds and accounts for various
permissible purposes. Depending on the number and size of those funds and accounts, the interest carned on the
money placed in them could itself be substantial and would almost certainly be of a magnitude which is far greater
than that likely envisioned by the National Committee on Government Accounting in the above-quoted standard.
Moreover, the significance of that interest income in properly managing the state's budget leads us to the conclusion
that our framers would have considered it to be within the dedicated fund prohibition. As we have indicated. however.
the answer to this question is not free from doubt. Consequently, until the question is ruled on by the courts, we will
defend legislative action dedicating, by general law, derivative income to the funds which “earned’ them.

In the absence of valid general law dedications of derivative income, we believe there would still be a way to maintain
legislative control over revenues through the budgetary process while achieving the ctficient accounting organization
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provided by separate funds. This would be if the legislature appropriated to the separate fund for a fixed period the
amount of interest or investment income received by that fund. Since each legislature has implicit budgetary authority
for a maximum period of only two years, this practice would not impair the ability of future legislatures to dispose of
those derivative revenues. Under this line of reasoning, the interest on a loan fund or other separate fund is public
revenue which must be transferred to the treasury, unless the fund is authorized by appropriation to retain it for a
specific period. Although it may be possible to argue in favor of a longer period, our recommendation is that these
appropriations of derivative income to the fund which ‘earns’ them be made annually, for each fiscal year.

D. Appropriations Stated in General Terms, Rather than Specific Amounts.

*8 The annual budget has traditionally included certain appropriations not stated in specific dollar amounts but rather
in terms of money to be received from certain sources during the fiscal year. Such an appropriation, for example,
would authorize the risk management division of the Department of Administration to spend the anticipated proceeds
from any insurance settlement or judgment arising from the damage or loss of state property. [F\&] This practice
ensures effective legislative control over state finances while, at the same time, it provides for budgeting flexibility
which is especially useful for programs like risk management, the needs of which are necessarily unpredictable.

We have consistently advised that an appropriation is valid if it states a public purpose, has a source, states or implies
a time period, and states an amount which is ascertainable by reference to specified information. Under this view a *
revolving’ loan fund could be established and operated, even if both principal and interest payments on loans are
considered to be revenues which may not be dedicated, as long as there is an annual appropriation to the fund of all
principal and interest payments received by the fund during the fiscal year. The fund would continue to revolve as long

as it was included in the budget.

The practice of appropriating to a separate fund an amount to be ascertained by reference to receipts from a specified
source during a definite period accommodates the need and desire of each legislature for budgetary flexibility without
impairing the ability of future legislatures to control and dispose of public revenues. In fact, since the legislature
maintains control of the appropriation by means of the budget, it could be argued that this practice does not even create
a dedication in the first place since a true dedication must function to take control away from the legislature. If leg-
islative control is present, then a dedication does not exist.

We do not think that this practice violates the dedication prohibition.

V. APPLICATION OF DEDICATION PROHIBITION TO SPECIFIC FUNDS, ACCOUNTS AND APPROPRIA-

TIONS
We have identified the following categories of funds, accounts, and appropriations which raise dedicated funds

questions.

A. Allocation of a revenue source by statute to a fund or account from which it may be withdrawn only for limited
purposes by appropriation.
1. Tobacco Tax (School) Fund (%~ 4% <67 ity This fund existed before ratification of the Alaska Constitution
and is therefore authorized to continue under ‘rtivic i wcetion 7. This tax and dedication have not been changed,
but the legisiaturc has imposed an additional tax on cigarettes which is deposited in the general fund. Although we
have issued several opinions on the subject, there has been no judicial review. and it remains unclear to what
extent the legislature may change the dedication or the underlying revenue source within the limit of *continuing’
the dedication. [} N4}
*9 2. Fish and Game Fund (v~ 1« 0= 106 et seq.). The dedication of proceeds of fishing and hunting licenses to
the operation of a Department of Fish and Game is required by federal faw for participation in federal programs

and is therefore authorized by ‘\rticic I woction 7. Sege 1o 1 S0 ¢ oot However, as discussed carlier, it is not
clear whether a dedication of interest carned on investments in a fund such as that made by A~ 1o.05 s s
constitutional.

3. Reserves for Capital Outlay («~ 7 o< <7 and Energy Facilitics Development (AS 37.05.158). By statute
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there is allocated to each of these accounts a fixed percentage of annual receipts from minerals on state land. Both
of these funds appear to be unconstitutional dedications to the extent that they restrict the purpose for which
money may be spent. We are informed that the Department of Administration has recorded the amounts to be
allocated to each account but has not retained that money for expenditures related to capital outlay or energy fa-
cilities development. We also understand that the legislature has not made any appropriations from these two
accounts. We suggest that AS 37.05 .157 and AS 37.05.158 be repealed.

4. Renewable Resources Fund (AS 37.11.010-090). As we advised in our 1975 Attorney General Opinion No. 9,
this statutory dedication is unconstitutional. We understand that the Department of Administration has followed
our advice and has disregarded AS 37.11.010-090. We suggest that these statutes be repealed.

B. Allocation by Statute of Revenue to a Fund or Account From Which it may be Spent or Used Without Further
Appropriation.

1. Public Employees Retirement System Fund (AS 39.35)

This fund receives money from employees and employers who participate in the system. State employer con-
tributions are paid to the fund monthly. AS 39.35,230. State employee contributions are statutorily required to be
withheld from wages and transferred to the funds. AS 39.39.170. Participating political subdivisions make similar
contributions on behalf of their employees. Benefits are paid to members of the retirement systems according to
statute AS 39 .35.370 et seq. Expenses of administering the system are also paid from the fund but are specifically
required by statute to be included in the annual operating budget. AS 2935, 10U(h)-+). The Teacher's Retirement
System is accounted for in the same manner.

Although this is clearly a dedication of money received by the state, we believe that it is permissible under the
implied exception theory discussed earlier. It is our opinion that there is an implied exception to the dedicated

funds prohibition for pension fund contributions. [\ 10 ]

2. International Airport Funds (AS 37.13.420, 430, 440)
The fund established under \= 37 15 420 contains money received from the sale of general obligation bonds for
airport improvements and other grants or money provided for the same purpose for which the bonds were au-
thorized. The fund established under A\S 37 {313t contains revenues received by the state from ownership and
operation of its airports. The fund established under A% 37.1% 440 contains interest earned on money in the sec-
tion 420 fund and revenues transferred from the section 430 fund for the purpose of redeeming airport revenue
bonds.
*10 Although each fund provides for a dedication of state revenue, we believe that they are permissible under the
implied exception theory discussed earlier at pp. 5 and 6. It is our opinion that there is an implied exception to the
dedicated funds prohibition for revenue derived from bond issues and for revenue derived from facilities con-
structed with bond proceeds, at least to the extent that it is necessary to satisfy the debt obligation or maintain the
facility so that it continues to generate revenues for that purpose. To the extent that revenues are dedicated for
purposes which are not related to satisfying the debt or maintaining the facility [I'\ 1 i |, we believe that dedication
would violate \iticic IX. ~ection 7 unless it either existed prior to ratification of our Constitution or is required by

federal law. {1\ 1]

3. Continuing Debt Service Appropriation ( W~ + 7 i<l
This statute purports to create a continuing annual appropriation from the general fund of the amount necessary to
pay debt service on all outstanding general obligation bonds. This may be a dedication of revenues for a specific
purpose. LN 15[ Even if it is, it is our opinion that there would be an implied exception to the dedicated fund
prohibition for bond obligations.

4. Rural Electrification Revolving Loan Fund (AS 44.83.361)
This fund received an initial appropriation from which the Alaska Power Authority is authorized to make loans.
Principal and interest payments on loans made from the fund are required by law to return to the fund. As we
pointed out above. atn. 1. the questions of whether the principal and or interest payments are revenues which may
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not be dedicated in this manner is now a matter in litigation in a suit filed by the Trustees for Alaska.

We will be defending the legislature's action in making both those dedications. In doing so, we will present in
more detail a number of the arguments discussed above in support of the legislature's action. In addition, we will
discuss the presumption of constitutionality of statutes and the deference due to the administrative and legislative
interpretation of the dedicated funds prohibition. As indicated above, we believe that the return of principal
payments to a loan fund does not offend the Constitution and that the return of interest payments to the loan fund
may be permissible. However, we cannot predict with certainty the position that the court will adopt.

C. Appropriation of an amount from a specific revenue source (¢ .g., program receipts).

From time to time the legislature, by means of an annual operating budget appropriation, authorizes an agency to
spend money that is generated out of one of the agency's programs. The appropriation also sets an upper limit on the
amount that can be spent. Although program receipts are clearly state revenues which may not be dedicated, the
practice of identifying program receipts as an appropriation source does not in any way limit legislative control over
the expenditure of revenues because the legislature maintains control of the appropriation by means of the budget.
Therefore, we believe that this practice is not affected by the dedicated funds prohibition.

D. Appropriation of an amount which is ascertainable only by reference to specified information.

*11 Appropriations are regularly made to the risk management division, Department of Administration, of all
proceeds during a fiscal year from claims, settlements or judgments arising from damage to or loss of state property.
As pointed out above, at 18, this permits the state to repair or replace damaged property without specific appropria-
tions, which would probably be either more or less than the actual property damage in any fiscal year.

The only difference between this and a typical appropriation is in the determination of the amount appropriated. When
a fixed amount is appropriated, obligations incurred against it may be honored as long as there is cash available in the
treasury. When an appropriation is made for an amount to be received from a certain source during a specific period,
obligations may be honored only if a sufficient amount of money has been received from that source and there is cash
available in the treasury. However, the amount of the appropriation remains determinable Consequently, it is our
opinion that these kinds of appropriations do not violate the dedicated fund prohibition. {1}

E. Other Miscellaneous Dedications

1. Appropriations to the Permanent Fund. Since the conaiitution (Articie 1N, ~oction 15 specifically authorizes
dedications to the Permanent Fund of ‘at least’ 25 percent of certain revenues, we believe any additional dedi-
cation to the fund by statute {1\ 1 3] or by appropriation is also permissible.

2. Rainy day account. As 37.05. 179 creates a reserve fund to which money is appropriated and authorizes it to be
spent for certain necessary emergency operating expenses at some future time. It is our opinion that this practice is
permissible under the theory discussed above beginning at p. 12 that money once it is appropriated loses its
character as revenue for purposes of the dedicated funds prohibition. A contrary view would severely restrict
flexibility in state budgeting and accounting, and we doubt that such a view would be adopted by the courts.

We hope you find this analysis helpful in determining the nature o the problems presented by the dedicated fund
prohibition and the various statutory programs which may or may not run afoul of it. We expect to be able to advise
you with greater certainty on some of these questions at the conclusion of the pending litigation described above.

Sincerly,
Wilson L. Condon
Attorney General

111} The legal issues in this litigation are the validity of the deposit of interest and principal payments on loans in a
ru«olwnU loan fund and of the appropriation to the Power Development Fund of interest to be received on specific
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amounts appropriated to that fund (§ 1 ch. 90, SLA 1981 as reenacted by § 69 ch. 69 SLA, 1981 and amended by § 236
ch. 141, SLA 1982)). Trustees for Alaska, et al. v. State of Alaska and Alaska Power Authority, No. 3AN-492-82 Civ.

(Alaska Super., Jan. 21, 1982)

not, for independent legal reasons, deposit into the general fund. These monies would include trust funds, restricted
gifts, and funds subject to restrictions by contract.

tI’N3] The actual date shown on the memorandum is ‘January 4, 1955°. However, considering the timing of the con-
stitutional convention, this was certainly a typographical error.

{FN4] The Public Administration Service prepared a publication entitled *Alaska Statehood Commission, Constitu-
tional Studies (1955) at the request of the Alaska Territorial Legislature for use at the constitutional convention. Ch
108 SLA 1949. This publication collected research papers on other state constitutions. Copies were mailed to all
delegates, and it was often referred to in the convention proceedings. Alaska Statehood Committee, ‘Handbook for
Delegates to the Alaska Constitutional Convention® 4 (1955). Referred to in Stuire v, Alex, 046 P.0d 203, 209 5, 5
(Alasha [982). The memorandum of January 4, 1956 contained comments by the PAS on the proposed draft of the
Finance and Taxation article. Constitutional Convention Finance Committee minutes, Jan. 13, 1956.

[FNS] Alex involved a challenge by commercial fishermen to the collection by a private aquaculture association of a
special assessment authorized by statute and imposed on the sale of salmon. The court held that the statute improperly
delegated the legislature's taxing authority, and that the assessment constituted ‘proceeds of a state tax or license’
within the meaning of Article IX. section 7. State v. Alex. 646 P2dar 210, 213,

[I'No] We discuss the dedication of interest earned by revolving loan funds and other separate funds and accounts in
the next portion of this opinion which begins below at p. 14.

{FN7] The ‘Rainy Day Account,” AS 37.05.179, is an example of such an account.
[I'NS] See, for example, Sec. 7 ch. 113, SLA 1978 which provides:

Amounts equivalent to the amounts to be received in settlement of insurance claims for property losses are appro-
priated from the general fund to the affected agency for the purpose of replacing the facility or service lost as a result of

the incident giving rise to the insurance claim.
Under this language, the state could undertake immediate repair or reconstruction of a school, maintenance facility, or
other property damaged by fire or other cause covered by insurance without having to wait for actual settlement and

payment by the insurer.

[i>0rf See Atty. Gen. Op. Nos. 7, 9. and 14; inf. memo (Alaska, March 10, 1966); Atty. Gen. Op. No. 22 (Alaska, June
2, 1978); inf. memo (June 30, 1981).

LE ™ 1) The constitutional provision for state employee retirement systems supports such an implied exception.

ek Connion, Srnicle NHL section 7

CUNTEIEAN SIS B authorizes use of funds dedicated to the International Airport Revenue Fund for six purposes

I

providing, in pertinent part, as follows:

The money in the revenue fund shall only be used for the purpose of paying or securing the pavment of the principal of
and interest on the bonds and of and on any other revenue bonds issued by authorization of the legislature to provide
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funds to acquire, equip, construct and install additions and improvements to, and extensions of and facilities for, the
airports and to be payable out of the revenue fund, the purpose of paying the normal and necessary costs of main-
taining and operating the airports and all of the improvements and facilities of them, the purpose of paying the costs of
renewals, replacements and extraordinary repairs to the airports and all of the improvements and facilities of them, the
purpose of redeeming before their fixed maturies any and all revenue bonds issued for for the purposes of the airports,
the purpose of providing funds to acquire, construct and install necessary additions and improvements to and exten-
sions of and facilities for the airports and all of their facilities, and the purpose of providing funds to pay any and all
other costs relating to the ownership, use and operation of the airports.

LENI2] A dedication of airport revenues did exist prior to ratification. § 32-3A-15 ACLA 1949. However, it was
repealed in 1968 by § 2 ch. 14, SLA 1968. On the other hand, it may be that 49 U.S.C. § 1718, adopted in 1970 and
amended in 1982 by Section 511 of the Tax Equity and Fiscal Responsibility Act of 1982, P.L. 97-760, would be
interpreted to require dedication of all airport revenues to construction, maintenance and operation of airports.

{1\ 131 Our uncertainty on this point arises from the fact that the statute does not purport to dedicate a particular
revenue source .

{I'\ 14} The pending litigation discussed earlier (Trustees for Alaska v. State, supra) also includes a claim that an
appropriation to the Alaska Power Authority of the interest to be received on money separately appropriated to the
Power Development Fund violates the dedicated funds prohibition. § 1 ch. 90, SLA 1980, as reenacted by § 69 ch. 92,
SLA 1981 and amended by § 236 ch. 141, SLA 1982. The questioned appropriation does not state a specific time
period during which the interest is to be accrued. Consideration by the court of this particular question might not occur
since, by informal memo dated April 19, 1982, we advised the Treasury Division of the Department of Revenue that
the interest must be returned to the general fund because of a specific statutory requirement, AS 41.83.388(h). We are
informed that no interest has accrued to the Power Development Fund.

(ENTS] In 1980, the legislature increased the percentage dedication applicable to most new mineral leases to 50
percent. %S 3TUIS 0 0
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