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General:

In July, 2006 the National Commission on Uniform State Law approved the Uniform Prudent Management of Institutional Funds Act (“UPMIFA”).   The Commission also approved a recommendation that UPMIFA be enacted by all states.  

As of August 1, 2008, UPMIFA has been enacted by 26 states plus the District of Columbia and introduced or expected to be introduced in all but three of the remaining states.  The Act provides guidance and authority for charitable organizations, regarding the management and investment of funds held by those organizations.  The Act is default legislation, which applies only in the absence of provisions that are more explicit or contrary in law or the governing instruments.   It permits charitable organization to use current investment techniques and strategies such as “total return” and to determine endowment fund distributions based on spending rates rather than outdated determinations of principal and income.  The Act also provides current articulations of the prudence standard for the administration and investment of charitable funds and endowments.  

The Uniform Prudent Investor Act, which was approved by the Commission in 1994 and adopted by the Alaska Legislature in 1998, served as a model for many of the provision of this Act.   UPMIFA applies the same basic prudent investor rules and duties to non-profit corporations and associations.  It imposes additional duties on the management and investment of charitable funds, which are intended to help assure compliance with the donor’s intentions, assist in the implementation of prudent practices applicable to the investment and management of charitable funds, and to protect the charities themselves from the adverse consequences associated with failing to properly manage charitable funds held for the benefit of others when the requirements are not clear.  It also clarifies and modernizes the rules governing expenditures from endowments by providing stricter guidelines on spending and allowing more flexibility for charities to cope with the inherent volatility of today’s investment markets.

UPMIFA provides more efficient and less costly procedures for modification and/or release of restrictions on certain donated funds when the restrictions are unlawful, wasteful, impracticable, or impossible to achieve.

UPMIFA applies generally to all institutions organized and operated exclusively for charitable purposes.  This includes non-profit corporations and associations; governmental subdivisions, agencies, and instrumentalities; trusts if a charity acts as trustee; any other forms of organization so organized and operated.

Section 1.

AS 13.70.010 - identifies the standards that apply to managing or investing an institutional fund, including the standard of prudence and the obligation to follow donor intent; the duty of loyalty as may be provided by other applicable statutes; the duty of care; the duty to minimize costs, the duty to investigate, the need to determine the disposition of property timely; the need for individuals to utilize the personal skills or expertise that they possess; and a host of investment issues that must be considered such as diversification, reasonableness of expenses, verification of facts, pooling of investments, economic conditions, total return, program needs, and authorized investments.  The provisions of the legislation are default standards; if another standard in law or the governing instruments apply to a fund standards in this section will be of no effect.  
AS 13.70.020 - modernizes the rules governing expenditures from endowments.  The traditional trust principles limited expenditures from endowments to current realized income (interest, dividends and rents) and precluded the expenditure of capital appreciation, both realized and unrealized.  This principle is not conducive to the use of many current investment vehicles and investment strategies, which emphasize total return and diversification and are now considered best practices.   Most states abandoned traditional trust principles in the 1970s for the “historic dollar or gift value” principle, which limited distributions to income and capital appreciation in excess of the original amount of donations or contributions to the applicable fund.  The historic gift value concept is replaced by a carefully worded prudence standard and a number of specific issues that must be considered in making appropriations for expenditure under UPMIFA.
AS 13.70.030 – provides rules for delegation of investment and management functions to external agents, which are similar to those of the Uniform Prudent Investment Act previously noted as adopted by Alaska in 1998.   This section of the Act is actually another default provision.  If the governing instruments or other statues applicable to the fund contain more explicit or contrary provision this section, the governing instruments or other statues would prevail.  

AS 13.70.040 – provides that a restriction on a gift or fund may be released or modified provided the donor approves the release or modification and the funds are utilized for a charitable purposes of the institution.  It also provides certain circumstances under which an institution may petition the courts to modify or release a donor restriction, if the Attorney General is notified and given an opportunity to comment on the proposal.  This section also provides that the institution may release or modify a restriction if the institution determines that the restriction is unlawful, impracticable, impossible to achieve, or wasteful; the value of the fund is less than $50,000; the fund has been in existence for more than 20 years; the Attorney General is notified and given an opportunity to comment on the proposal; and the institution utilizes the funds in a manner consistent with the charitable purpose of the fund or gift.  

AS 13.70.050 – provides that compliance with this ACT is determined in light of the facts and circumstances existing at the time a decision is made or action is taken, and not in the light of  hindsight.

AS 13.70.060 – authorizes electronic signatures.
AS 13/70.070 – clarifies the default nature of the Act.
AS 13.70.080 – provides for uniformity of application and construction among the states.

AS 13.70.090 – provides definitions for terms which are critical to implementation of the statutory provisions of the Act, such as Charitable Purpose, Endowment Fund, Gift Instrument, Institution, etc. 

AS 13.70.095 - provides a short title for the Act.

Section 2.

AS 14.40.280 - provides for the application of UPMIFA to the Board of Regents for administration of gifts and endowments received under AS 14.40.280, which is substantially more relevant to management of gifts and endowments than the current reference to the Alaska Retirement Management Board (ARMB) statute, much of which is applicable to pension administration rather than management of gifts and endowments.  The current reference to the ARMB statute, AS 37.10.220, resulted from its substitution for the original reference to AS 14.25.180 regarding the duties of the Alaska State Pension Board, which was repealed in connection with passage of the TRS/PERS Pension Reform Bill of 2005.  AS 14.25.180 included a broad description of the pension board’s duties regarding the investments, while AS 37.10.220 includes a more detailed description including many requirements that are applicable to pensions, but not endowments.   UPMIFA is specifically structured to address the issues associated with the administration of gifts and endowments and is fully applicable to the Board of Regents responsibilities in this arena.  The bill also emphasize the need for compliance with AS 37.10.071, which addresses the fiduciary duties and responsibilities of the Board of Regents for these funds.
Section 3.

AS 14.40.400 - provides for the application of UPMIFA to the Board of Regents for administration of the Endowment Trust Fund under AS 14.40.400, which is substantially more relevant to management of the Endowment Trust Fund than the current reference to the Alaska Retirement Management Board statute, much of which is not applicable to management of endowment funds.  The explanation for Section 2 of this bill is applicable to Section 3 as well.
Section 4.
Sec. 4 provides that the Act applies to all endowment funds held on or after the effective date and to decisions made or actions taken by an institution relating to an endowment on or after the effective date. 
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