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Dear Senator Tayior:

The 1994 Alaska Legisiature passed 3 law that authorizes courts 10 impose day fines
for cartain misdemeanor offenses. The legisiation went into._effect July-1,71994.

The day fine law directs the Alaska Supreme Court 1o adopt a "day flne pian.” In June
1994, Chief Justica Daniel A, Moora appointad a committee of six judges and five .
representatives of other dgencles to develop this plan. The committae mer once a
“ month fram September through December and presented a plan to tha suprame court

on December 22. :

In the course of developing the day fines plan, certain prablems became apparent.
Some of these problems could be rectified by simple amendments to the original day
fines legislation. Howaever, other problemns are mors fundamental. SB 167 addresses.
the mars technical difficuitles. This legisiation does not address the fundamental

problems, which are discussed in Part'll below.
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I. Technical Problems With Day Fines Law.
A.  Classification of Misdemaanors.

AS 12.55.036(b){1) requires the supreme court to adopt a day fines plan that inciudes
"an assessment of the gravity of all misdemeanor offenses, which assessment must
include the existence of prior offenses . . . .” ‘It would take months 1o compile a
comprehensive list of all the misdemeanor offensas in the Alaska Statutes and such
a list would include many relatively ohscure offenses that are never charged, The Day
Fines Committee anly ranked offenses that wers charged ten or more times since
January 1, 1990 and offensas for which a fine or imprisonment was jmposed In FY
24. The committee aiso could not think of a simple way to make the ranking of -
offenses reflect the existence of prior offenses. Instead, the committee dacided ta

© treat prior offenses as an aggravating factor.

. The committee has recommended that AS 12.55.036(b){1) be amended to require that
the day fines plan include an assessment of comman misdemeanor offenses and to
delete the requirement that the assessment reflect the existsnce of prigr offenses.
This proposai 1s contained in section 2 of SB 167. : :

1

B. Written Findings.

AS 12.55.036(c)(2) requires that the judge make written findings of the. facts

considered In determining the existence of aggravating and mitigating factors and in
determining the defendant’s income. Glven the voluma of misdemeanor santencings

in some court locations, It Is not feasible for Judges to make written findings In these -
cases. Therefore, the Day Fines Committee has recommended that the legislature
eliminate AS 12.55.036(c)(2). This propasal is contained in section 3 of SB 167.

c. FelonyvAggravato:rs and Mitigators.

AS 12.55.036(b)(3) authorizes the court to increase or decrease the presumptive day
fine penaity for an offenss if the court finds the existence of an aggravating factor
under AS 12.58.,155(c) or g mitigating factor under AS 12.55.155(d). AS 12.55.155
lists the aggravating and mitigating factors that apply in felony cases. Because of the
volume of misdemeanor casas, it is not feasible far judges to review the lists of felony
eggravatars and. mitigators each time a defendant is sentenced. In addition, some of
these factors are not applicable to the offensas for which a day fine may be imposed.
Inthe proposad day fine pian, the Day Fines Committes recomrmended that a shorter,
more generai list be adopted that wouid be easier for judges to use. The committee
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recommended that AS 12.55.036(b)(3) be amended to eliminate the referencas to AS -
12.55.1585. This proposal is contained in section 2 of SB 167.

D. Set Asideg of Convic;ions.

Many first and second misdemeanor offenders currently receive SISs and suspended
sentences which are significantly less severa than the sentencas they would receive
under the proposed day fines plan. In order to increase the attractiveness of day fines
in such cases, the Day Fines Committes recommended that caurts be allowed 1o set
aside convictions In appropriate cases upon payment of a day fine. Another benefit
of this change In the law Is that the possibility of eliminating the conviction from the
defendant's record might increase the likelihood of payment., This proposal Is

contained in section 6 of SB 187, .
E. Net Income Versus Gross Income.

AS 12.85.036(b}(4) requires the court to use the defendant’s gross income to
calculata the defendant's net daily income for purposes of day fines. Howaeaver, unless
they are carrying their pay stubs, paople generglly knaw only the amourt of their take
home pay. The Day Fines-Committee recomnmended that AS 12.55,036(b)(4) be.
revised so that the method. of calculating net daily incoms is based on a defendant’s
net incoms after taxes Instead of gross income. This proposal is eontained in section

2 gf SB 167,
| F. Additfonal TIme to Pay. -

AS 12.55.0386(d) states that the court may permit day fines 10 be paid In installments
over time, pravided the entire fine is paid within 180 days. The Day Fines Committee
recommends thet the legislature amend AS 12.55.036(d) to allow courts to give
defendants up to one year 10 pay. The committee belleves that additional time Is
needed.to allow for seasonal varlations in lncame.  In &ddition, the projected fine
amounts are high enough that some defendants will not have enough discretionary
Income to pay their fine in full within 2 six-month periad. This proposal is contained

.in section 4 of SB 167,
G. Accass to Empicyment Infgrmation.

The Day Fines Committea recommended that the legisism amend AS 23.20.110 10
guthorize the Department of Labor to give the Department of Law Collections Unit
access 1o confidential employment infarmation (to: the extent permitted by federal
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law}. The purpose of this change is to jmprove coliections by making tt'easier for the
Department of Law ta locate g defendant's places of employment. This proposal Is.
comtained in sections 7, 8, and 9 of S8 167. ,

H. . Treatment.

The Day Fines Committes Is concerned that day fines may not be used in cases
invelving ai¢ohol or drugs baecausa a day fine cannot be combined with an order for
reatment. AS 12.55.015 lists the sentences judges can impose as direct court
orders. This statute only authorizes the court to arder treatment for defendants.who
are Incarcerated. Therefore, the only way a judge can order treatment outside of
prison is if 3 specific statute authorizes it (which very few do) or as a condition of
probation. Since day.fines cannot be combined with probation, Judges will be unlikely
to impose day ‘fines when they beliave treatment is necessary. The Day Fines
Committee has recommended that the day fines law be amended to aflow the court -
. ™ enter a direct court arder requiring a defendant. who raceives 3 day fine to
participate in a treatment program related to the defendant’s offensa. "This proposal

is contained in section 1 of SB 1 67.
. . Biennial Reports. '

AS 12.55,036(f} requires the court system to evaluate the use and effactiveness of
: day fines and report every two years to the legisiature. This section specifiss what
the report must contain. The Day Fines Committes does not believe that certain:
* . Infarmation listad in this section can be collected given the current stats af the varjous
.Justice agencies' Information systems. The committes has recommended that the
Alaska Supreme Court invite the Alaska Judicial Council to work withthe court systam
to develop appropriate evaluation criteria {given avallable infarmation systems) and to
design the information collection procedures necessary to make the reports to the
legisiature. To accommiodata this, SB 167 amends AS 12.55.036(f) to refiect the fact
that it i8 not yet possibie 10 provide Informaton’ on recidivism. This proposal is

contained In section 5.
. Fundéme_mai Problems with Day Fines Law.

Now | wouid like to discuss the more fundamental problerns that ara not addressad in
the attached biil. o

The first problem relates to the legislature’s intent In passing the law. In har March
10, 1993 memorandum transmitting the bill, Representative Fran Ulmer stated that the
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Intent of the legisiation was to decrease the number of misdemeanor offenders who
are sent to Jail and to increasa fine collection rates. The day fines legisiation as

- enacted will not achieve sither of these objectives.

In the course of its work, the. Day Fines Commiittee deté(mined that the day fines law "
excludes mast of the misdemesnors for which people are currantly sentenced to jail.
Therefore, the law will notresultin a meaningful decrease in the jail population as the

legislature intended.

Increased fine collecton is also unlikely. Under the new law, a day fine is only ane
of several sentencing options available to 3 Judge. A judge will not seiect this option
unless the judge believes the fine will be collected. In reviewing the State's collection
practices, the Day Fines Committee discovered that current fine collection ratss are
low. The day fines program will not be widely used - or increase fine revenues -
unless the Department of Law recsives additional coilection tools and resources, {The
Department of Law’s Coilections Unit is funded solely through program receipts.) An’

- @xampie of & new tool would be to make payment of fines a condition for state
icenses. The Day Fines Committee recommended that the legislatire consider

prohibiting the issuance or renewal of state licenses.and permits.to persons who have
unpaid fines and other obligations to the state. - ST ' ‘ .

A secand fundamental concern pertains to the fine amounts that result from the day’
fines formula. In order to avoid. separation of powers questions, the legisiature
specified in the statute the unit scale and general formula for computing day fines.
This scale would have resulted in Inappropriately high fine amounts for the
misdemeanars that the legisiature inciuded in the day fines program. Even though tha
Day Fines Committee reduced the. scaie as much as. they thought possible - fram a
- maximum of 368 units to 8 maximurn of 45 units - the formula still results In very high

"+ fine amounts for all but the poorest offenders. The suprems court is reluctant to

procesd without further Jegisiative raview of the fines that would result under the
formq!e prescribed in the law. ' ' '

A third fundamental concern pertains to one of the largest categories of risdermeanors
- fish and game offenses. After much deliberation, the Day Fines Committee exciuded
these offenses from its day fines pian. Uniike criminal law, which has a relatively clear
statutory framewaork as a resuit of the classification system that went into effect in
1880, fish and game has no clear semtencing structure, Title 5 includes numerous
penalty provisians and It is not always obvious which anes apply to particular
offenses. In additian, because offense definitions overiap, the same conduct can be
charged under differsnt statutes and regulations, with different conseguences. The
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comimittea was ultimately unwilling 1o impose another layer of compiexity in this area
until the underlying statutory and regulatory problems are resaived. Instead, the
committee recammended that the legislature appoint.a special legislative committee
Or an interagency group to assess and restructure fish and game penalty pravisions

and definitions of offenses.

M.  Conclusion.

The attached bill addresses the probiems described In Part | above. [t does not
address the Day Fines Committee’s - and the supreme court's - more fundamental
concerns discussed in Part Il Both the court and the committee question whether it

is wise to proceed without addressing these concerns. It will requirs a significant )
commitrment of resources in order to impiement the day fines program. Without .
~ significant changes, the law is unlikely to result in the savings ar the revenues that the

legisiature originally expected.

. Artnur H. Snowden, Il
Adminlstrative Director.



