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ABSTRACT: The root causes of medical malpractice claims are deeper and
closer to home than most in the medical community care to admit. The Uni-
versity of Michigan Health System’s experience suggests that a response by
the medical community more directly aimed at what drives patients to call
lawyers would more effectively reduce claims, without compromising meritori-
ous defenses. More importantly, honest assessments of medical care give rise to
clinical improvements that reduce patient injuries. Using a true case example,
this article compares the traditional approach to claims with what is being
done at the University of Michigan.The case example illustrates how an honest,
principle-driven approach to claims is better for all those involved—the patient,
the healthcare providers, the institution, future patients, and even the lawyers.
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Introduction

Each of the past three decades has had its well-publicized medical
malpractice crisis, leaving the various players increasingly polarized.
Rounds of tort reforms in the 1980s and 1990s have met with only
minimal success. No one seems pleased. The left insists the system is
working well and concerns are manufactured or overblown. The right
accuses the left of being in the pocket of trial lawyers and advocates
abolishing medical malpractice litigation altogether. Calls for no fault
systems continue, despite concerns that such systems would invite
claims and bankrupt the system. The insurance industry raises premi-
ums and blames the increases on litigation. The University of Michigan
Health System’s experience suggests that the problem persists in large
part because past efforts have not been aimed at the right targets—and
that there is a better way.

Current State of Affairs in Medical Malpractice

Although disclosure, transparency, and improving patient safety are
becoming hotter topics, “deny and defend” continues to describe doc-
tors’ and hospitals’ prevailing response to patient injuries. Professor
William Sage notes:

Journal of Health & Life Sciences Law ~ Vol. 2, No. 2



128 UN1V. OF MICHIGAN: A BETTER APPROACH TO CLAIMS?

When health care goes awry and a patient sues,
liability insurers representing individual physicians
defend or settle most claims. Physician defendants
are happiest if few claims arise, fewer claims are vali-
dated by verdict or settlement, and still fewer claims
are publicized. Accordingly, the prudent insurer and
its counsel urge secrecy, dispute fault, deflect respon-
sibility, and make it as slow and expensive as possible
for plaintiffs to continue the fight.

As a result, claims involving serious injury (the only
category for which litigation is a realistic option)
often take five or more years to resolve, with predict-
able consequences. Information about the cause of
injuries is denied patients and families for prolonged
periods, compensation is unavailable when it is most
needed, and quality feedback to providers is attenu-
ated to the point of uselessness. Delayalso exacerbates
volatility in premiums by increasing legal uncertainty
and making malpractice insurers more dependent
on investment income for profitability. The contrast
between this fragmented, dilatory, adversarial envi-
ronment and the Institute of Medicine’s (IOM’s)
futurist vision of a safe, effective, patient-centered,
timely, efficient, and equitable health care system
based on institutional quality improvement could
hardly be more stark.'

This environment has developed in spite of patient expectations and
physicians’ sense of their ethical duties. Over the years, myriad fears
have fueled physicians’ and hospital administrators’ reluctance to speak
openly with patients about not only medical mistakes, but even complica-
tions that occurred in the absence of negligence. These fears include:

® anatural aversion to confronting angry people;

* concerns that disclosure might invite a claim that otherwise
would not be asserted;

* anxiety that the discussion will compromise courtroom defenses
later; and

¢ fear that the conversation may lead to loss of malpractice insur-
ance or higher premiums.

1 William M. Sage, The Forgotten Third: Liability Insurance and the Medical Malpractice
Crisis, 23 HeaLTH ArraiRs 11-12 (2004).
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CURRENT STATE OF AFFAIRS IN MEDICAL MALPRACTICE 129

The “denyand defend” strategy was born of these fears and continues
to thrive, fed by them. Given the medical community’s well-publicized
loathing of litigation,? it is ironic that over the past 30 years, litigation
remains the dominant response by hospitals, healthcare providers, and
insurers to patients with complaints about their medical care. Deny and
defend is an incredibly inefficient and costly (financially, emotionally,
and otherwise) response to patient complaints. A recent study showed
that overhead costs associated with malpractice litigation are “exorbi-
tant” and demonstrated that “for every dollar spent on compensation,
54 cents went to administrative expenses (including those involving
lawyers, experts, and courts).” Of particular interest to this discussion,
37% of the claims examined in the study did not involve errors; claims
not involving errors accounted for between 13 and 16% of the system’s
total monetary costs, a meaningful percentage.*

Healthcare practitioners most often lay blame for their fears squarely
at the feet of the legal profession. Anyone who has practiced law in this
arena will vouch for the accuracy of sentiments like these sprinkled
liberally throughout the medical literature:

For over a century, American physicians have
regarded malpractice suits as unjustified affronts to
medical professionalism, and have directed their ire
at plaintiffs’ lawyers ... and the legal system in which
they operate.’

Physicians revile malpractice claims as random events
that visit unwarranted expense and emotional pain
on competent, hardworking practitioners...°

A 2008 study confirmed the prevalence of these attitudes. The study
examined how physicians communicate about medical errors and found
that physicians were “concerned about the confidentiality and legal dis-
coverability of the error information they report.”” The authors went on
to comment, “these concerns are understandable given the malpractice
system’s focus on identifying provider fault and the limited availability
of affordable malpractice insurance.” This fear and apprehension of
malpractice litigation seems out of proportion to reality, however.

2 William M. Sage, Medical Malpractice Insurance and the Emperor’s Clothes, 54 DePauL
L. Rev. 463, 464 (2005).

3 David M. Stewart et al., Claims, Errors, and Compensation Payments in Medical
Malpractice Litigation, 354 New Enc. J. Mep. 2024-33 (2006).

4 |d.

5  William M. Sage, Medical Malpractice Insurance and the Emperor’s Clothes, 54 DePauL
L. Rev. 463, 464 (2005).

6  David M. Studdert, Michelle M. Mello & Troyen A. Brennan, Medical Malpractice,
350 New Ena. J. Mep. 283 (2004).

7  Jane Garbutt et al, Lost Opportunities: How Physicians Communicate About Medical
Errors, 27 HeaLTH AFFAIRs 246-55 (2008).

8 Id
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Based on this fear of claims and rising malpractice insurance pre-
miums, some have forecasted gloom and doom for transparency
between healthcare providers and patients. Intelligent transparency
neither will impair the effective management of malpractice litigation
nor increase healthcare costs. According to some, rising malpractice
premiums and a reduction in the number of firms offering malprac-
tice coverage characterize the third medical malpractice crisis in the
United States in the past 40 years.? The U.S. Government Accountabil-
ity Office’s (GAQO’s) studies about the impact of medical malpractice
claims on insurance premiums and physician migration, however,
have shown the perceived impact is not substantiated by the data.'’
Many of the provider actions ascribed to rising malpractice premiums
were not substantiated or did not affect access to healthcare on a wide-
spread basis."! Natural disasters and stock market fluctuations affect
insurance premiums far more than medical malpractice litigation
does."” The GAO observed that from 1998 to 2001, malpractice insur-
ers experienced decreases in investment income because of falling
interest rates.”” Hospitals and doctors paid the price with higher pre-
miums, even while the insurance industry recruited them to lobby for
tort reform. With high investment returns in the early and mid-1990s,
robust competition in the malpractice insurance industry resulted in
lowered premiums. When the market declined, companies left the
market, and the vacuum in competition led to increased premiums.'*
According to the government, these dynamics, not malpractice litiga-
tion, account for rising insurance premiums.

The GAO’s conclusions are consistent with those of Americans for
Insurance Reform (AIR)," an advocacy group that supports insurance
reform. AIR has periodically examined trends in medical malpractice

9 Kenneth E.Thorpe, The Medical Malpractice ‘Crisis’: Recent Trends
and the Impact of State Tort Reforms, HEALTH AFFARs, Jan. 21, 2004,
http://content.healthaffairs.org/cgi/content/full/hlthaff.w4.20v1/DC1.

10 U.S. GeN. AccounTiNg OFrice, GAO-03-702, MebicAL MALPRACTICE INSURANCE:

MutripLe Factors Have ConTRIBUTED TO INCREASED Premium RaTes (2003), available at
www.gao.gov/new.items/d03702.pdf; U.S. Gen. AccounTing OFrice, GAO-03-836,
MEebicAL MALPRACTICE: IMPLICATIONS OF RisiNGg Premiums oN Access To HeaLTH CARe (2003),
available at www.gao.gov/new.items/d03836.pdf.

11 MepicAL MALPRACTICE: IMPLICATIONS OF RISING PREMIUMS ON AccEss To HEALTH CARE.

12 Id.

13 MebicAL MALPRACTICE INSURANCE: MuLTIPLE FACTORS HAVE CONTRIBUTED TO INCREASED PREMIUM RATES.

14 Id.

15 AIRis a project of the Center for Justice and Democracy. It is a political group. Per its
website, “[AIR] is a national coalition of public interest organizations that support
effective insurance industry reforms to control skyrocketing insurance rates, reduced
insurance coverage, arbitrary policy cancellations, mismanagement and other insur-
ance industry abuses.” AIR, www.insurance-reform.org/about/index.html (last visited
Sept. 11, 2008).
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insurance. In doing so, AIR systematically examines in constant dollars
what insurers have taken in and what they have paid out.

AIR has consistently found that total payouts have
been stable, tracking the rate of medical inflation, but
premiums have not. Rather, premiums that doctors
pay rise and fall in sync with the state of the econ-
omy, reflecting profitability of the insurance industry,
including gains or losses experienced by the insurance
industry’s bond and stock market investments.'®

The increases in insurance premiums that doctors experienced
in the first half of this decade were not connected to actual payouts.
“Rather, they reflected a well-known cyclical phenomenon called a
‘hard’ market.”"” This further suggests claims do not drive premiums.

Simultaneous with repeated cries about the malpractice crisis,' the
medical community at large has slowly, grudgingly, started to acknowl-
edge its own failings. In 1999, the Institute of Medicine published its
seminal report on healthcare safety, To Err is Human." The report
acknowledged what was for some a startling admission: as many as
98,000 deaths occurred each year because of medical errors.* Despite
this recognition, patient safety experts agree that we have a long way
to go to address patient safety.?! Most experts continue to view the fear
of liability as the primary barrier to the development of effective and
wide-sweeping patient safety initiatives in hospitals.*

Transparency seems to be gaining currency as a concept, but indi-
vidual physicians, hospitals, insurers, and defense lawyers still cling to
“deny and defend” as a comfortable, safe response to claims, despite
its drawbacks. In an effort to ease physicians’ fears of the consequences
of apologizing, 35 states have adopted “Apology Laws.”* These statutes

16  Aws. For Ins. Rerorm, Medical Malpractice Insurance: Stable Losses/Unstable Rates 2007 (2007),
available at http://insurance-reform.org/StableLosses2007.pdf.

17 Id.

18 Whether there truly is a “medical malpractice crisis” should be the subject of a different
article; however, it is worth mentioning that many reasonably intelligent people ques-
tion the existence of any such crisis.

19  InsT. of Mep., To Err Is Human: Building a Safer Health System (Linda T. Kohn, Janet M.
Corrigan & Molla S. Donaldson, eds., 1999).

20 Id.

21 Lucian L. Leape & Donald M. Berwick, Five Years After “To Err Is Human”: What Have
We Learned?, 293 JAMA 2384-90 (2005); Robert M. Wachter, The End of the Beginning:
Patient Safety Five Years After “To Err Is Human,” HeaLH ArraiRs W4-534 (2004), available at
http://content.healthaffairs.org/cgi/reprint/hlthaff.w4.534v1; Drew E. Altman, Carolyn
Clancy & Robert J. Blendon, Improving Patient Safety: Five Years After the IOM Report,

351 New Enc. J. Mep. 2041-43 (2004); Patrick S. Romano, Improving the Quality of Hospi-
tal Care in America, 353 New ENa. J. Mep. 302-04 (2005).

22 Improving the Quality of Hospital Care in America.

23 Am. Soc'y for Healthcare Risk Mgmt., Disclosure,
www.ashrm.org/ashrm/resources/disclosurelaws.html (last visited Sept. 11, 2008).
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variably make a physician’s apology or statements of sympathy inad-
missible to prove negligence in a civil lawsuit. These statutes range
from broad and farreaching to narrow. For example, the Colorado
law makes healthcare providers’ “statements, affirmations, gestures, or
conduct expressing apology, fault, sympathy... or a general sense of
benevolence which are made... to the alleged victim, a relative of the
alleged victim, or a representative of the alleged victim ... inadmissible
as evidence of an admission of liability or as evidence of an admission
against interest.”* In contrast, the Texas and Vermont statutes have
narrowing attributes. In Texas, only expressions of sympathy and state-
ments conveying a general sense of benevolence are inadmissible (i.e.,
“excited utterances” that also include statements concerning negli-
gence or culpability areadmissible to prove liability). Vermont’s statute
is limited to oral expressions of regret or apology.” Variations among
these statutes may have important legal and evidentiary implications;
however, if after thoughtful investigation and analysis, it is clear to
the healthcare provider an error was made, there should be no risk
to openly acknowledging the error, with or without statutory protec-
tion. This is true unless the healthcare provider believes he or she can
privately acknowledge an error but publicly defend the care as appro-
priate. Ignoring for a moment ethical considerations in the inherent
hypocrisy, the inability to do both realistically and effectively highlights
the true cost of deny and defend: by defaulting to deny and defend,
true quality improvement is inhibited and patient safety suffers.

In 2005, Senators Hillary Clinton and Barack Obama recognized the
link between fears of litigation and the chilling effect deny and defend
had on the more important problem of patient safety by offering the
National Medical Error Disclosure and Compensation Act (MEDiC).*
The proposed legislation attempted to meld a non-litigation approach
toresolution of medical malpractice claims with essential data collection
on errors, a mechanism for disseminating information about patient
injuries widely, and incentives for improving patient safety. Though the
act died in committee, the senators intend to reintroduce it or a simi-
lar proposal that may focus more attention on a fundamental truth of
healthcare risk management: The very best risk management contin-
ues to be keeping patients safe from unreasonable medical mistakes.

With the recent focus on improving quality and patient safety,
it appears that portions of the medical community are anxious to

24 CoLo. Rev. StAT. § 13-25-135.

25 Tex. Civ. Prac. & Rem. Cope AnN. § 18.061; Vermont S. 198 Sec. 1. 12 V.S.A. § 1912,
available at www.leg.state.vt.us/DOCS/2006/BILLS/PASSED/S-198.DOC.

26 Hillary Rodham Clinton & Barack Obama, Making Patient Safety the Centerpiece of
Medical Liability Reform, 354 New Enc. J. Mep. 2205-08 (2006).

Journal of Health & Life Sciences Law ~ Vol. 2, No. 2



THE DRIVERS OF MEDICAL MALPRACTICE 133

embrace a new approach to malpractice claims, one aimed at the root
cause of malpractice litigation: medical errors. It is time the entire
medical community—and the legal and insurance communities—face
their fears and follow suit.

The Drivers of Medical Malpractice

Studies that have examined patients’ reasons for seeking legal help
following unanticipated medical outcomes suggest that caregivers’
reluctance to disclose actually may drive patients to lawyers’ offices. A
common societal misconception is that plaintiffs who sue are primar-
ily opportunists trying to squeeze every dime they can from the system
(e.g., the McDonald’s coffee case). Although compensation is clearly
one factor in the decision to sue, “patients and relatives are hoping for
more than compensation when they embark on a legal action.”’” Con-
sider the act of retaining a lawyer, not exactly a common experience for
the vast majority of patients who sue. Implicit in that phone call is the
underlying perception that the patient needs an advocate. Common
themes supporting that sense repeat in published studies. One study
found that patients feel the need to hire an advocate when they have
not received adequate answers to questions about their outcomes,
when they sense the absence of accountability for what happened to
them, and when they worry the same mistake could be made in another
patient’s care.®® In the same study, when asked what could have been
done to avert a lawsuit, 37% of respondents said an explanation and
an apology would have made the difference.* Gerald Hickson, M.D.,
found that 24% of the patients he surveyed filed suit when they found
that “the physician had failed to be completely honest with them about
what happened, allowed them to believe things that were not true, or
intentionally misled them.”*

The need to understand what happened, a strong desire to protect
the safety of others, and the overall comfort that comes from knowing
that their caregivers are accountable: If these represent the driving
factors of medical malpractice claims, it should come as no surprise
that tort reforms have not impacted the malpractice scene directly.
Fueled by the common belief that lawyers and the legal system were
the causes for their malpractice problem, most “reforms” promoted by
the medical community were aimed at those targets, seeking to make

27 Charles Vincent et al., Why Do People Sue Doctors? A Study of Patients and Relatives
Taking Legal Action, 343 Lancer 1609-13 (1994).

28 Id.

29 Id.

30 Gerald B. Hickson, Ellen W. Clayton, Penny B. Githens & Frank A. Sloan, Factors That
Prompted Families to File Medical Malpractice Claims Following Prenatal Injuries,
267 JAMA 1359, 1361 (1992).
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claims more difficult to bring and less lucrative. State tort reforms
included damage caps, limiting of joint and several liability, statutory
caps on attorney fees, and limits on collateral source rules. Each of
these measures is aimed at limiting the amount of recovery. We are
not suggesting that reforms were unwarranted, but that most do not
get to the heart of why patients decide to call a lawyer: These reforms
do nothing to ensure an explanation to an injured patient, ensure the
safety of others, or ensure negligent healthcare systems and caregivers
are accountable. In other words, they do nothing to address the pri-
mary reasons patients sue. Despite tort reforms passed in waves across
the country in the midst of crises in the late 1970s, then the late 1980s,
and again in the early-to-mid 1990s, litigation persists as the primary
solution for patients injured in the course of receiving medical care.

The tort system has its weaknesses, which often are exploited by
opportunistic attorneys. That exploitation complicates the discussion.
Over the years, deficiencies in the basic design of our litigation process
have obscured the true causes of poor patient care by:

¢ Taking issues complex enough that we allow/invite/require
experts to weigh in so prominently that most claims become a
“battle of the experts.”

* Fueling the process with liberal doses of financial incentives for
attorneys and experts alike.

® Presenting the claims to a jury purposely de-selected for any
understanding of the medical issues being litigated.

¢ [Expecting that jury to decide who is telling the truth and who
is lying.

* Encouraging lawyers and the press to advertise the occasional
runaway verdict widely.

Physicians understandably focus on the inherent unfairness, even
absurdity, of it all and eagerly overlook their own involvement in the
underlying reasons their patient turned to the court system.

The root causes for medical malpractice claims are deeper and
closer to home than most in the medical community care to admit.
The University of Michigan Health System’s experience suggests that a
response by the medical community more directly aimed at what drives
a patient to call a lawyer would better address the root cause of the
problem.

Journal of Health & Life Sciences Law ~ Vol. 2, No. 2
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A Program that Responds to the Drivers
of Medical Malpractice

Envision a program that directly responds to the identified drivers
of medical malpractice:

Before an error occurs

* Create realistic expectations about the proposed treatment or
surgery in both patient and caregiver via thoughtful, thorough
communication. Informed consentisan opportunity to setreason-
able expectations, not just a legal hurdle to be crossed. Likewise,
patients’ responsibilities are acknowledged and documented.

* Create a resource for caregivers with tools to identify patient
injuries before they become claims. The resource has proven
expertise in assisting patients and families in the event of a
problem and in satisfying the identified factors that would
otherwise motivate patients to look to lawyers. (At the University
of Michigan Health System, this resource is the Department of
Risk Management.)

* Create institutional appreciation for the value of early detection
of unexpected outcomes, familiarity with and confidence in the
resource identified in the preceding bullet, and the expecta-
tion house-wide that the resource will be engaged for help in
those situations.

After an unanticipated ouicome occurs

e Patients/families are approached, acknowledged, and engaged
in the acute phase.

* Patient care needs are prioritized.

* Patients/families receive answers (to the extent they are known).

¢ Expectations for follow-up are established, the patient and family
understand the situation is being addressed, and the patient and
family are doing their parts.

¢ Patients and families receive acknowledgement of, and an apol-
ogy for, true mistakes. They receive a thorough explanation
regardless.

® The patient’s experience is studied for improvements that later
are shared with the patient and family.

* Future clinical care is monitored via metrics established and
measured to evaluate efficacy and durability of improvements.

Journal of Health & Life Sciences Law ~ Vol. 2, No. 2
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An approach to potential patient claims with these features better
responds to the known factors that prompt a patient to seek an advo-
cate and ultimately look to litigation for satisfaction. This is the rough
architecture of the system evolving at the University of Michigan.

In this approach, addressing the root causes of litigation begins
before an injury occurs. The informed consent process is an under-
appreciated opportunity to establish rapport with the patientand create
realistic expectations. It is the beginning of the cycle, as illustrated in
Figure 1.

Figure 1
Expectation-to-Outcome Cycle

Patient’s Patient’s
Expectations Experience
Patient Patient’s
Understands Access to
Outcome Information

If the patient’s experience reasonably mirrors expectations, if the
patient’s need for information is met readily, if the patient is assisted
in processing the information, and if the patient believes that the
system has responded to his or her experience with improvements, the
likelihood that the patient will feel the need for an advocate or seek
satisfaction through the legal system diminishes significantly.

The nature and content of the dialogue is different depending
upon whether there was indeed an error, or merely a bad outcome.
Medical commentators have debated alternative terms to describe a
compensable injury, like “preventable errors” and “avoidable errors,”
with split-hair definitions. Troyen Brennan, M.D., a prolific commen-
tator and researcher in this arena, strongly criticized the Institute of
Medicine’s To Err is Human report because of its reliance on the term
“preventable” to describe adverse events arising from medical care.’
The University of Michigan employs the more time-honored and

31 Troyen A. Brennan, The Institute of Medicine Report on Medical Errors—Could It Do
Harm?, 342 New Ena. J. Mep. 1123-25 (2000).
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(we believe) common-sense term used in most jurisdictions: a medical
error occurs when a patient is injured as a result of medical care that
was unreasonable under the circumstances.

With few exceptions (usually characterized by imposition of strict
liability), in our society we are expected to act reasonably, not perfectly,
under the circumstances. Medicine is an imperfect science, and
medical care is, in most cases, inherently dangerous. Caregivers deal
with dangerous diseases and situations every day. They are required
to apply their knowledge and exercise their judgment, but as one of
our surgeons often comments, “Clairvoyance is not the standard of
care.”® Caregiver decisions, in hindsight, may turn out to be wrong,
and an error indeed may have been “preventable” or “avoidable”;
however, acting prospectively, one could still say the caregiver behaved
reasonably. Any system designed to respond to patient claims must be
capable of investigating and distinguishing between medical errors
and complications that can and do arise in the absence of negligence.
To do this, thorough expert investigation and objective internal, and
often external, expert reviews are required.

The University of Michigan’s Approach
to Patient Injuries

The University of Michigan Health System (UMHS) provided an
excellent platform for approaching patient injuries and claims in a way
aimed at the reasons people turn to lawyers. The UMHS always had
been considered an ethical institution that strove to do the right thing,
even in response to claims. Its medical staff generally is regarded as
among those of the highest quality. Its physicians are both employees
of the university and faculty members of its medical school. UMHS
has been self-insured since the mid-1980s, which allowed for consis-
tency and alignment of ethical and financial motivation between the
hospital, care providers, and insurer. Alignment of these components
remains an important advantage.

Michigan laws encourage proactive responses to patient injuries
and claims. UMHS benefits from a compulsory six-month pre-suit
notice period. In Michigan, before filing a medical malpractice suit,
a plaintiff must provide the prospective defendants written specif-
ics of the intended claims.”® Generally, the plaintiff may not file suit
for 182 days after serving the notice. This notice is intended to be a

32 Richard E. Burney, MD, Professor of Surgery, Chief, Division of Colorectal Surgery.
33 MicH. Comp. Laws § 600.2912b.
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highly substantive document and, by statute, must contain the follow-
ing information:

1. The factual basis for the claim.

2. The applicable standard of practice or care alleged (e.g., whether
the applicable standard of care is that of a board certified gen-
eral surgeon, board certified internist, registered nurse, etc.).

3. The manner in which the applicable standard of care was
breached.

4. The alleged action that should have been taken to achieve com-
pliance with the alleged standard of care.

5. The manner in which it is alleged the breach of the standard
of care was the proximate cause of the injury claimed in the
notice.

6. The names of all health professionals and health facilities
the claimant is notifying under this section in relation to the
claim.**

The pre-suit notice offers prospective defendants time to investigate
the claim and the opportunity to engage the patient or family. This
period also offers patients time to reconsider their decision to sue. In
reality, however, few institutions and healthcare providers in Michigan
have used the notice period for these purposes.

Although the pre-suit notice requirement makes proactivity easier,
in practice UMHS claims management is not dependent upon it. Pro-
viders in states without a compulsory notice provision also may use
transparency proactively in claims management. Early in the UMHS
effort to institute a systematic claims management program, the health
system invested in an online incidentreporting system. The Department
of Risk Management undertook the ambitious dual tasks of educating
the staff in the system’s use and publicizing the importance of early
notification of patient injuries toward maintenance of a comprehensive
databank to evaluate trends and patterns. The staff increasingly utilizes
the system; the number of reports grew from 3,891 in 2002 to 13,989
in 2006, and the growth continues. More potential claims are captured
through the system than before its implementation—on more than
one occasion, calls have been placed from the operating room.

Outreach efforts to the plaintiff’s bar in Southeast Michigan also
have stimulated early notification. It is not unusual for a lawyer to send
an email or make a phone call to UMHS about a potential claim well
before the lawyer has investigated it or decided to take the case. In gen-

34 Id.
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eral, UMHS investigates claims (a patient injury coupled by a request
for compensation) and potential claims in essentially the same way.
This has been accomplished through efforts independent of the pre-
suit notice requirement.

Thus, the University of Michigan built upon its institutional and
legal advantages and instituted a program to achieve a systematic and
principled response to unanticipated patient outcomes and, at the
same time, route patient complaints to groups dedicated to clinical
quality improvement or peer review. At the outset, three broad—
and we believe, inarguable—principles were identified, around which
the risk management/claims management response would take place:

1. Compensate quickly and fairly when unreasonable medical care
causes injury.
2. Defend medically reasonable care vigorously.

3. Reduce patient injuries (and therefore claims) by learning from
patients’ experiences.

These principles mold the institutional response to patient injuries,
fostering consistency and predictability for patients, medical staff,
lawyers, and courts.

The key challenge is distinguishing between reasonable and unrea-
sonable care. This determination is pivotal—it provides direction for
the institutional response—and it is critical to get it right. UMHS devel-
oped the expertise to accomplish the detailed investigation and expert
assessments necessary to know the difference between reasonable and
unreasonable care. The risk management department was revamped
to serve this goal. Experienced nurses were employed, as they were
expected to understand the medical issues, the language used, and
the reality of delivering care, thereby increasing the likelihood that
events would be correctly sorted as error or not. Based on the rea-
soning that it would be easier to teach claims handling to caregivers
than to acquaint claims handlers with complex medical issues, UMHS
remade the department.

Using experienced caregivers to review claims also serves the third
principle outlined above: learning from patients’ experiences to
reduce patient injuries. Every risk management consultant at UMHS
is assigned specific clinical services. It is the consultant’s task to under-
stand how care is delivered, counsel the department chair or division
chief, and continually look for ways to improve patient safety and
decrease the risks of injury and mistake. Careful and in-depth investiga-
tion of patients’ complaints provides the risk management consultants
with a window on broader issues of patient safety and enables them to
advise the clinical services more effectively.
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Budgets for risk management departments are driven largely by
wages. Experienced caregivers are expensive, but their salary range is
wider than that of the typical insurance claims professional. The UMHS
risk management budget expanded considerably, but the return on
investment was clear. Spending more to pay less makes sense, espe-
cially if it ultimately leads to safer patients, lower future claims, and
reduced costs.

To provide a check and balance against UMHS Risk Management’s
conclusions about the reasonableness of care, a committee was con-
structed to review each case and pass on the information gathered.
Conclusions reached by a committee comprised of caregivers would be
more credible to the caregivers whose care was atissue than conclusions
reached by claims people, or ultimately, juries empanelled in court-
rooms. As caregivers, the committee members would better understand
the circumstances in which the care was rendered, would better under-
stand the challenges of rendering that care, and would in most ways
be better situated to reach a fair opinion about “the reasonableness of
the care rendered under the circumstances” than non-caregivers. At
UMHS, members span nearly 20 specialties, which helps keep special-
ties in check by preventing any member from improperly exonerating
or unduly criticizing his or her direct colleague. Often, the most chal-
lenging criticism or glowing praise comes from those members outside
the specialty under review. Reviews by outside experts help protect
against any inclination to “protect one’s own.” Most importantly, the
idea that UMHS faculty and staff would be served best by early, honest
reviews rather than grudging admissions of error following years of liti-
gation was made part of the claims management culture in a conscious
way. Striking while the issues were fresh, the committee ideally also
would provide the pivot around which UMHS would identify and act
upon continual quality, peer review, and educational opportunities.

To achieve this, a committee already in place and originally intended
as a resource for trial lawyers representing UMHS was reconfigured.
Its membership was expanded from 6 to 32 to include representation
of several commonly helpful medical specialties, nursing, and hospi-
tal administration. The committee’s primary charge is to assist in the
claims process by answering two questions: (1) Was the care at issue
reasonable under the circumstances? and (2) Did the care adversely
impact the patient’s outcome? Secondarily, the committee considers
every case for potential peer review, quality improvement, and educa-
tional opportunities. The discussions, actions, and activities associated
with this committee are viewed as “protected” from discovery. In
Michigan, as in most other states, statutes protect against disclosure
of both discussions taken in anticipation of litigation and information
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generated in the course of quality improvement and peer review activi-
ties. In essence, these statutes state that records, data, and knowledge
collected for or by individuals or committees assigned a hospital or
health facility review function are confidential and not available for
court subpoena.” In addition, to monitor regulatory considerations
and potential legal concerns, a lawyer from the UMHS legal office is
present for every committee meeting. The lawyer often fields questions
or offers opinions on issues as they arise. The lawyer’s presence and
involvement allows for the protection of those issues upon which he
or she consults.

Some have argued that the committee’s activities are conducted
“in anticipation of litigation” as opposed to promoting quality improve-
ment/peer review. This is an important distinction, because the
work-product privilege afforded to activities in anticipation of litigation
is a qualified privilege. In Michigan, documents prepared in anticipa-
tion of litigation could be discoverable if the party seeking discovery
shows “a substantial need of the material in the preparation of the case”
and “is unable without undue hardship to obtain the substantial equiva-
lent of the materials by other means.”® Only the mental impressions,
conclusions, opinions, or legal theories of an attorney would remain
protected.”” Consequently, the committee’s work is subject to layers of
various protections, should they be needed. Although the protections
are comforting, theyshould notbe tested often; in accordance with UMHS
principles, where the committee has concluded that mistakes altered a
patient’s outcome, UMHS likely will be trying to settle the claim.

Pre-suit, the interest of patients and UMHS are aligned: Both sides
seek honestanswers to questions raised by the patient’sadverse outcome.
Facing the prospect of litigation, neither side wants to make a mistake.
Hospitals and healthcare providers do not want to defend a claim for
years only to decide later that the claim warranted settlement. Doing
so is financially expensive and unnecessarily harmful to both patient
and caregiver. From a practical perspective, neither the patient nor his
or her lawyer wants to engage in expensive, time-consuming, and emo-
tionally draining litigation, only to lose the case. Discovery devices in
Michigan and in most states (i.e., depositions, interrogatories, requests
for admissions, requests for medical exams, etc.) eventually lead to full
disclosure, so why not simply fast-forward the process to share conclu-
sions early and less expensively? If one side’s conclusions are wrong,
better to know before litigating. To date, nearly every plaintift’s lawyer
has agreed with this approach and readily participated.

35 MicH. Comp. Laws §§ 333.20175,.21515, .531, .533.
36 MicH. Comp. Laws Rule 2.302(B)(3)(a).
37 Id.
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Every patient, and, if the patient is represented, his or her lawyer, is
invited to an open and honest dialogue about the issues raised in the
course of his or her medical care. Open, honest, and robust discussions
occur between patients and their doctors and between doctors and
the lawyers poised to sue them. Expert opinions are exchanged and
agreements are reached—agreements to drop the claim, agreements
to settle (sometimes with an apology), and occasionally, agreements
to disagree. Patients develop a thorough understanding of what hap-
pened before misconceptions and bogus information drive them to
the courthouse. Constructive engagement allows the parties to under-
stand what they face with litigation. Both sides can move forward with
“informed consent.” In this dynamic, litigation is relegated to the role
it was meant to play: a last resort for resolving intransigent disputes.

Figure 2
University of Michigan Claims Management Model

Legal Triage Legal/Risk Management I:> Medical Committee
and Assessment Investigation and (3 Months into Notice)

Analysis of Risk and Value

«— Pre-Suit Notice Period —

1vr
Agree to Disagree | Engage Patient
Assign to Counsel < Litigation and
Litigate No Dialogue Share Information

Claims Committee
Settle or Trial?

I Agree No Claim |

The UMHS approach, illustrated in Figure 2, offers benefits not
achievable through litigation. By interrupting the march to the court-
house, the animosity intrinsic to suing someone is lessened and often
avoided, which allows for discussions not impassioned by name-calling,
threats of professional ruin, reinforced victimhood, exaggerated claims,
and dismissive defenses. If it appears that compensation is owed, the
discussion shifts from the typical approach, in which both sides take
equally unreasonable financial positions and work towards a middle
ground, evidence-based discussions about what is truly owed because
of the medical error. With this approach, it is not uncommon for a
settlement amount to be very close to the original offer and for both
sides to agree on the substantive basis for the settlement.
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Perhaps most importantly, commitment to the three principles
enumerated above opens the door to immediate and decisive qual-
ity improvement measures and peer review opportunities. It seems
virtually impossible to publicly deny responsibility for medical error
and simultaneously privately admit that mistakes were made and care
should have been better. The deny and defend approach is mutually
exclusive to the honest introspection necessary to true identification of
errors, and to the will to correct them. Brennan noted, “Any effort to
prevent injury due to medical care is complicated by the dead weight
of a litigation system that induces secrecy and silence.”® The first step
to recovery must be to admit there is a problem.* Ethical medical
care requires that caregivers not wait for litigation to run its course
before confronting the need for clinical improvement and carrying
out changes. At UMHS, patient complaints, even those seemingly with-
out substance, are routed through a process that asks in every single
instance: Should we reasonably have done better?

The results

Some have predicted that open and honest disclosure would result in
increased malpractice litigation.*” Reacting to earlier research that sug-
gested as little as two percent of medical errors ever receive a lawyer’s
attention, Studdert et al. reasoned that opening the door to medical
errors would tap the previously untapped reservoir of claims.*’ The
University of Michigan Health System has not seen those floodgates
swing open. Despite predictions, the number of new claims has fallen:

1999: 136 2003: 81
2000: 122 2004: 91
2001: 121 2005: 85
2002: 88 2006: 61

The claims reported above are not adjusted for increases in clini-
cal activity over the same period. Arguably, they also are inflated by a
reporting system that captures unanticipated outcomes faster, often rec-
ognizing potential claims far ahead of any request for compensation.

38 Troyen A.Brennan, The Institute of Medicine Report on Medical Errors—Could It Do
Harm?, 342 New Ena. J. Mep. 1123-25 (2000).

39 Alcoholics Anonymous, 1939.

40 David M. Studdert et al., Disclosure of Medical Injury to Patients: An Improbable Risk
Management Strategy, 26 HeaLtH Arrairs 215-26 (2007).

41 Id.
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UMHS also is moving claims through its system much faster, as evi-
denced by the progression of open claims at the end of August 2001 as
a benchmark:

e In August, 2001, UMHS had 262 total open claims;
e in 2002, 220;

e in 2003, 193;

e in 2004, 155;

e in 2005, 114;

e in 2006, 106;

e in 2007, 83.

Over that same time span (August 2001 through August 2007), the
average claims processing time dropped from 20.3 months to about
8 months. Total insurance reserves dropped by more than two-thirds.
Average litigation costs have been more than halved.

Transparency alone does not account for these numbers. Tort fil-
ings, including medical malpractice filings, across the country are
experiencing a general downward trend,* and there are other, ongoing
efforts to address medical care problems. The Institute for Healthcare
Improvement’s (IHI) nationwide 100,000 Lives Campaign, begun in
2004, and its 5 Million Lives Campaign, launched in 2006, have made
laudable strides toward improving patient safety.* The Joint Commis-
sion issued a Sentinel Event Policy in 1996 that required accredited
institutions to investigate adverse events, identify the root cause, iden-
tify and implement measures to prevent the event from happening
again, and monitor the progress of those measures.* The Joint Com-
mission also announced new patient safety standards in 2001, one of
which requires accredited hospitals to tell patients of their outcomes,
good or bad.* In 2002, the Joint Commission first announced National
Patient Safety Goals that accredited organizations must implement and
maintain.* Hopefully, these measures have had their impact. In addi-
tion, an effort to improve patient safety with a stick instead of a carrot,

42 NAT'L CTR. FOR STATE CoURTS, EXAMINING THE WORK OF STATE CouRTs, 2005:

A NATIONAL PerspecTIVE FROM THE COURT STATISTICS PROJECT 27 (2006), available at
http://207.242.75.69/cgi-bin/showfile.exe?CISOROOT=/ctadmin&CISOPTR=412.

43  The 100,000 Lives Campaign was launched in 2004 as a nationwide initiative to reduce
preventable deaths in U.S. hospitals. Fueled by the success of the 100,000 Lives Cam-
paign, the 5 Million Lives Campaign began in 2006 and is geared toward preventing
5 million non-fatal medical injuries over a 2-year period. An overview of both cam-
paigns is available at www.ihi.org/IHI/Programs/Campaign/Campaign.htm?Tabld=1.

44 Joint CoMmm'N & HEALTHCARE SAFETY AND QUALITY, SETTING THE STANDARD, available at
www.jointcommission.org/NR/rdonlyres/6C33FEDB-BB50-4CEE-950B-
A6246DA4911E/0/setting_the_standard.pdf [hereinafter Setting the Standard].

45 Id.

46 Id.
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Medicare and Medicaid have announced there are some events for
which they will simply not pay (e.g., wrong-site surgery, pressure ulcers,
foreign body left in after surgery). Private insurers like Blue Cross/Blue
Shield are following suit. UMHS patients hopefully are safer and better
informed than ever as the root causes of medical malpractice claims
are addressed through the claims process. Although singular factors
giving rise to decreased claims cannot be identified precisely, clearly,
transparency at UMHS has not been the catastrophe predicted—and
it has yielded unquestionable benefits that enable UMHS and its staff
to deliver safer and better care.

Several clinical improvements made at UMHS trace their origins
to the claims process. UMHS has invested money liberated from the
insurance program in ways designed to improve patient safety:

¢ Initiation of the online incident reporting system
¢ Expansion of the risk management budget

¢ Establishment of a patient safety contingency fund that allows
the chief of staff to pay for needed clinical improvements with-
out traversing a ponderous institutional capital process

* Formation and deployment of rapid response teams
* Development of a large hospitalist service

e Utilization of patient safety coordinators who, with the chief
of staff, visit hospital floors weekly to ask caregivers directly for
patient safety suggestions, correct problems, and make those
suggestions a reality

¢ Changes in clinical staffing and supervisory designs

® Research into risk factors for pulmonary embolus, and practical
development of tools to identify patients at risk on admission

® Purchase of walkie-talkie-type communication devices to stream-
line communications between treatment teams in focused areas

* Provision of pulse oximetry for adult and pediatric inpatients
® Purchase of portable “vein sensors” to reduce complications in

line placements

This list is only a small sample of improvements triggered by the
hard link established between the claims process and the institutional
quality improvement efforts.

Surveys suggest that the UMHS approach may have achieved the
unthinkable: It appears to satisfy doctors and trial lawyers. Surveys con-
ducted in early 2006 of UMHS medical faculty and the plaintiff’s bar
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in Southeastern Michigan yielded approval from both groups. Four
hundred nineteen UMHS faculty physicians responded to the survey:

87% said the threat of litigation adversely impacted the satisfac-
tion they derived from practicing medicine.

98% perceived a difference in the University of Michigan’s
approach to malpractice claims after 2001.

98% fully approved of the approach.

55% said that the approach was a “significant factor” in their
decision to stay at the University of Michigan.

The only consistent criticism was that they wanted more atten-
tion from Risk Management to assist in reducing the threat of
malpractice.

At the same time, 26 members of the plaintiff’s bar in Southeastern
Michigan specializing in medical malpractice responded to our survey:

100% rated the University of Michigan “the best” and “among
the best” health systems for transparency.

90% recognized a change in the UMHS approach since 2001.

81% said that they had changed their approach to UMHS in
response.

81% said their costs were lower.

71% admitted that when they settled cases with UMHS, the set-
tlement amount was less than anticipated.

86% agreed that transparency allowed them to make better
decisions about the claims they chose to pursue.

57% admitted they declined to pursue cases after 2001 that
they believe they would have pursued before the claims system
changes.

Transporting the Michigan approach

Admittedly, UMHS has institutional and legal advantages that help
make this approach work so well. That is not to say that individual
doctors, hospitals with independent medical staffs, or even insurance
companies cannot apply the same principles.

Other hospitals and health systems have reported success with simi-
lar approaches. One commentator reported that the 28 hospitals in
the Kaiser Permanente network, The Children’s Hospital & Clinic of
Minnesota, and Johns Hopkins have experienced success with a trans-
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parent approach.*” Catholic Healthcare West is a system of 41 hospitals
and medical centers in California, Arizona, and Nevada that reportedly
has been applying a similar approach since 1999. Owing to the success
of the program, Catholic Healthcare West has apparently managed to
convince the insurance carrier of its independent doctors to buy into
the approach as well.*® Physicians Reimbursement Fund, Inc., a risk
retention group located in California, implemented a full-disclosure
approach in 2002 and, by 2005, reported a 40% reduction in claims
payments and claims.*’

The COPIC example

An interesting example worthy of discussion is the program
employed at COPIC Insurance Company (COPIC), a large Colorado
medical malpractice insurance carrier. In 2000, COPIC instituted the
3Rs Program. The program purports to combine disclosure with early
offers of compensation by applying the following principles:

1. Recognize unanticipated events;
2. Respond soon after the event occurs; and

3. Resolve any related issues.”

COPIC’s 3Rs Program is a no-fault system designed to keep medical
injuries from entering the “traditional,” “ineffective,” and “inefficient”
legal system.” COPIC encourages its insured physicians to disclose all
unanticipated outcomes to patients. For events that meet strict criteria,
patients can receive monetary awards up to $30,000 and reimburse-
ment for out-of-pocket expenses.”” There are significant exclusions
and limitations to COPIC’s program. Cases involving patient deaths,
attorney involvement, written demand, complaints to the Board of
Medical Examiners, and cases in which a complaint has been filed
all are excluded.”® Even with the program’s limitations, by 2005, mal-
practice claims against COPIC physicians reportedly dropped by 50%
and settlement costs dropped 23%.* As of June 2007, there were

47 Michael J. Moody, Could It Really Be This Easy? A Bold New
Risk Management Approach—Doctors Tell the Truth and Apologize.
http://www.roughnotes.com/rnmagazine/2005/november05/11p124.htm.

Last accessed Oct. 8, 2008 [hereinafter Moody].

48 Id.

49 Id.

50 Richert Quinn, COPIC’s 3Rs Program Recognize, Respond to and Resolve Patient Injury,
PowerPoint presentation, available at www.sorryworks.net/files/3rsaosreq.ppt.

51 Id.

52 Id.

53 COPICIns. Co., A Success Story, T COPIC's 3Rs ProgrRaM NEwsL. (Mar. 2004), available at
www.callcopic.com/resources/custom/PDF/3rs-newsletter/vol-1-issue-1-mar-2004.pdf
[hereinafter COPIC].

54 Moody.
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4,600 R-qualifying incidents, resulting in 953 patient reimbursements,
for a total of $5,044,069 paid (average of $5,293 per incident).*

Because no effort in the 3Rs Program is devoted to determining
whether the unanticipated outcome was due to negligence, there seems
to be no opportunity to improve patient safety. Nonetheless, Thomas
Gallagher, MD, commented on COPIC’s “success™

To date, the program has handled over 3,000 events
in the 3Rs program. Two-thirds of these events have
been closed with no payment to the patient. Of those
events where payment was made, the average pay-
ment was only $5,000. No 3Rs event has proceeded to
a formal jury trial. For this selected group of events,
COPIC’s approach of open disclosure and early
offers of compensation appears to be a way to resolve
these events less adversarially and more effectively
than could be accomplished through the traditional
torts system.”

With its limitations and small scale, which most risk managers might
characterize as “service recovery,” COPIC’s program is modest com-
pared to the scope of the medical error landscape, but it represents a
good start within an insurance industry slow to embrace an approach
other than “deny and defend.”

Individual physicians

For many individual physicians, the UMHS approach is probably
not so novel. Many physicians have spent their careers, without fanfare,
talking candidly with patients, setting reasonable expectations before
an error occurs, and acknowledging the error afterward. This comes
naturally to some physicians. Others need to be coached, or at least
reassured that it is not as risky as they have been conditioned to fear.

Fears that impede individual physicians from open disclosure are the
fear of losing malpractice insurance coverage, the fear of the patient
finding out that the physician made a mistake, the fear of compromising
a future malpractice case, and the fear of financial ruin. Some of these
fears can be assuaged with a little knowledge, courage, a change in cul-
ture, and planning. There is evidence of a culture shift: The majority of
states have passed apology laws, partly in an effort to make transparency
and apology more palatable to independent physicians and hospitals.

55 COPIC.

56 THomAs H. GALLAGHER, COMM'N OF INQUIRY ON HORMONE RECEPTOR TESTING, DisCLOSING
UNANTICIPATED OUTCOMES TO PATIENTS: INTERNATIONAL TRENDS AND NoRrMS 7 (2007),
available at www.cihrt.nl.ca/pdf/Gallagher.pdf.
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The misconception among physicians that they will lose insurance
coverage if they have an honest conversation with a patient after an error
occurs likely shares parentage with the deny and defend approach. The
insurance industry seeks to control that which represents its only risk:
claims outcomes. The industry, however, has no intrinsic investment
in the quality of care, preservation of the physician-patient relation-
ship, or patient safety improvements. If the company does a good job
underwriting, concerns such as these typically are beyond its interest.
Physicians, conversely, swear to uphold the Hippocratic Oath to do no
harm to their patients and promise to engage patients actively in their
own care. More recently, Patients Bills of Rights®” (statements of rights
to which patients are entitled as recipients of medical care, includ-
ing the right to information geared toward greater autonomy over
their medical care) and the Joint Commission mandate open, honest
discussions with patients about their treatment and outcomes.” Physi-
cians must not abrogate their roles and duties in the physician-patient
relationship to an insurance company. Insurance policy language pro-
hibiting or penalizing honest discussions about a patient’s healthcare
outcomes with the patient or family probably is unethical and surely is
unenforceable. A physician’s duty to his or her patient does not end
when something goes wrong.

Individual physicians without a resource like the Risk Management
Department at the University of Michigan could consider establishing
a relationship with an independent lawyer before a crisis occurs, effec-
tively creating his or her own risk management support. Physicians
generally are too close to the problem to best judge how to handle
patient communication after an unanticipated outcome. Rather than
abrogate the physician-patient relationship to a medical malpractice
claims person, the physician can arrange for counsel when needed.
The physician should view his or her attorney as part of the profes-
sional support team, not unlike an accountant or corporate attorney.
Establishing a relationship before a crisis arises, with a clear under-
standing of the ethical and cultural balance the physician seeks to
achieve, makes good sense, and it would instill confidence that the
planned disclosure would not improperly impact the physician’s posi-
tion should the complication lead to litigation.

57 In general, Patients Bills of Rights have been adopted by health plans and
associations. See Consumer Patient Rights and Responsibilities, Advisory
Commission on Consumer Protection and Quality in the Health Care Industry,
available at www.hcqualitycommission.gov/cborr/exsumm.html,
and American Hospital Association, available at
www.aha.org/aha/issues/Communicating-With-Patients/pt-care-partnership.html.

58 Setting the Standard.
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The private practice staff model

The UMHS response to patient injury also is relevant in private
practice staff models, though clearly transparency is challenged by the
diversity of perspectives, the multiplicity of interests (including those
of the commercial malpractice insurers), and the very real potential
that some medical staff members will find value in brinksmanship. It
seems possible to adopt a transparency-based claims process only with
a consensus concerning the ethics of disclosure at the medical staff
level. The hospital and its staff must share values. Both must accept
that a culture of honesty and transparency is not only the right thing to
do, but also the smart thing to do. Independent medical staff members
must be comfortable working closely with the hospital risk management
department when a medical malpractice claim is received. Likewise,
the hospital should cooperate with the physician’s attorney and sup-
port the staff physician to the extent he or she seeks openness with his
or her patients.

Physicians not employed by large, financially secure institutions
may fear financial ruin if they engage in open discussions with their
patients when an error occurs. Physicians should not be penny wise
and pound foolish with respect to their malpractice insurance limits.
Solid insurance coverage, if affordable, is the best security most inde-
pendent physicians can obtain. States should consider developing
umbrella coverage for their healthcare workers—by spreading the
cost of coverage broadly, available excess coverage could go a long way
toward encouraging transparency and safety.

Hospitals with independent staff physicians should do their best
to reassure physicians and encourage them to embrace a culture of
honesty and transparency. Successful transparency requires hospital
leaders to reach healthcare providers on an ethical level, as well as a
practical level. If a joint understanding is not possible because of dif-
fering insurance company ethics or inconsistent direction, we believe
a hospital should move forward with its vision and trust that the
independent physicians will soon see that an open and honest envi-
ronment makes sense. Even with its considerable advantages, it took
time before most UMHS physicians accepted the culture shift. Itis still
a work in progress. No one denies the challenge. If deny and defend
has not effectively addressed the problem to date, more of it will not
necessarily help.
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Case Example: Patient JW

The following case example illustrates how the deny and defend
approach to medical errors exacerbates a claim, stokes the costs, and
inflates potential exposure. Some might disagree with the assumptions
made in the following case discussion, but the analysis should pass
muster with anyone experienced in malpractice claims.

Facts

JW was a 36-year-old school teacher with a master’s degree earning
$68,000, plus benefits. She was married and the mother of two boys,
ages six and eight. She had no previous health issues, was a compliant
patient, and had a good work history.

In August 2003, JW presented to her primary care physician for her
annual physical, at which time a breast exam revealed “no masses, skin
changes, nipple discharge.” In November 2003, she noticed a lump
in her right breast while showering and returned to her primary care
physician’s office, where she was seen by a physician covering for her
usual doctor. After examining JW, the physician concluded the lesion
was not worrisome. He instructed JW to perform monthly self-exams,
watch for changing or asymmetric lesions, and begin mammograms
at age 40. As he put it later, “I guess I put the onus on the patient to
monitor for changes.”

JW returned for a physical with her primary care physician on
August 24, 2004. She reported “no problems whatsoever.” On breast
exam, there were no masses, skin changes, or nipple discharge. No
mention was made of the lump she had a year before.

JW returned in July 2005 for evaluation of a tender, rightsided
breast lump. On exam, her primary care physician palpated a nodule.
She was scheduled for a mammogram, possible ultrasound, and fine-
needle aspiration, which confirmed invasive ductal carcinoma that had
metastasized. Surgical and medical oncologists made recommenda-
tions for mastectomy and chemotherapy.

JW underwent four months of chemotherapy before a lumpectomy
was attempted. Unfortunately, surgical margins and two out of 35
lymph nodes were positive. A surgical oncologist recommended and
performed a complete mastectomy. In February 2006, she underwent
post-mastectomy radiation.

During that same month, UMHS received a claim letter from JW’s
attorney, describing the claim and asserting a lien. The claim alleged
failure to diagnose breast cancer in August 2003, November 2003,
and August 2004. According to the claim, the delay diminished her
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opportunity for cure; increased her likelihood of recurrence; and
caused unnecessary disfigurement, unnecessary surgery, unnecessary
chemo and radiation, lost life expectancy, lost wages, disability, loss of
future earnings, present and future pain, suffering, disability, anxiety,
depression, loss of consortium, unnecessary medical bills for care, and
psychotherapy.

In June 2006, JW’s primary care physician described her as disabled
due to chronic fatigue syndrome, depressed, suffering chronic shoulder
pain, and plagued by anxiety over the fear of recurrence. She requested
a formal disability finding to support a demand for benefits.

Assessment and analysis of the care

The assessment of the care was not entirely black and white. The
UMHS Department of Risk Management conducted interviews, reviewed
and summarized charts, and obtained a number of expert reviews
(internal and external). The doctors involved vigorously asserted that
their care had been reasonable, though the patient’s treating physician
expressed discomfort with the covering physician’s decision not to order
mammography when the patient presented with a mass in November
2003. The investigation pointed to the following conclusions:

¢ The standard of care was met for the patient’s physical in
August 2003.

® The standard of care for the November 2003 visit required refer-
ral for mammogram or, at the least, short-term follow-up to see
if the lump changed in size.

e The August 2004 physical was perplexing: If she had cancer
in November 2003, why would she report “no complaints
whatsoever,” and why was her breast exam negative?

All reviewers agreed the covering doctor’s care in November 2003
was below expectations for UMHS faculty. Three reviewers said that the
decision not to follow up on JW’s concerns with mammography and
referral to a surgeon was a violation of the standard of care. Two other
reviewers hesitantly offered to testify that because short-term follow-up
would have been an acceptable clinical decision in November 2003,
and because a short-term follow-up likely would have been negative
based on the absence of recorded findings later, they could argue that
the August 2004 exam satisfied the need for short-term follow-up. They
reasoned that JW was partly responsible for not following the mass she
felt in November and returning for care when it changed. The review-
ers could defend the case, while admitting privately they would have
handled it differently and expected more of their colleagues under the
same or similar circumstances.
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The options for responding to the claim were either deny and defend
or admit the deficiencies and address the harm. Arguably, deny and defend
offered an outside chance of winning the case. Statistically, doctors and
hospitalswin farmore often than theylose at trial,” though thislikelyreflects
sophisticated case selection. Defending would appeal to the physicians
involved and their natural desire to feel they did nothing wrong. The
plaintiffs’ bar is often close knit; publicizing the fact that a claim against
UMHS will be met with draining, expensive, and time-consuming tactics
could have a deterrent effect. Discovery could strengthen the defendants’
case. Note that the potential advantages of the deny and defend approach
mostly stem from the vagaries and weaknesses of litigation as a means
of resolving this dispute. Despite caregivers’ criticisms of the litigation
process, clearly the defense in a medical error case calculates those cracks
in the system that work to its advantage.

On the other hand, the deny and defend approach presents
significant potential disadvantages that defendants must weigh. Ami-
cable discussion is preempted—any potential that reasoned analysis
will resolve this dispute is, at a minimum, put on hold. As litigation
proceeds, both sides incur legal costs, raising the entry price to any
settlement discussions absent one side or the other scoring a knockout
in discovery. Litigation exposes medical and clinic staff members to
the anxiety of a lawsuit, discovery, and trial. Experts are very expen-
sive, most charging in the neighborhood of $300-$500 per hour to
review records and testimony. At the outset of this case, the experts
willing to defend the care were lukewarm, diminishing the likelihood
of a knockout in discovery or an outright victory at trial. The risk of
adverse publicity is ever present. Productivity is lost. Most importantly,
the likelihood that JW’s care would be critically examined for qual-
ity improvement purposes during the litigation was non-existent. deny
and defend impedes clinical improvement and peer review.

Litigating JW’s case

With two experts willing to support JW’s care, many institutions,
healthcare providers, or insurance companies would litigate the case.
Examining the likely course, however, strongly suggested that litiga-
tion would come at a very high cost and likely would result in a much
greater financial loss.

From the defendant physicians’ perspective: The physicians would be
told that experts could defend their care (albeit not entirely comfort-
ably). Given the inherent uncertainty of cancer progression, defense

59 Thomas H. Cohen, J.D., Ph.D., Bureau of Justice Statistics, Medical Malpractice Trials and
Verdicts in Large Counties, 2001, April 2004, NCJ 203098.
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experts could be found to undermine the proximate cause and dam-
ages components of JW’s claim. Because denial is such a strong part
of human nature, the defendant physicians would be inclined to see
themselves as victims of an unfair system, reassuring them that they
acted reasonably under the circumstances—at least two others were
willing to say so under oath—ultimately assuming the role of Studdert
etal.’s victim, upon whom “unwarranted expense and emotional pain”
has been visited randomly and unfairly.” They lose sleep, office time,
and money as they spend increasing time with lawyers. The conflict
will adversely affect personal and professional relationships. It would
not be surprising if the physicians emerge from the experience having
learned nothing other than to loathe the legal system and the lawyers
who profited from their misfortune.

From JW’s perspective: In the end, she would pay an even greater cost.
Although the prospect of litigation holds for her the concomitant
chance of a financial windfall, that chance would come at significant
expense. Her lawyer would have no problem finding physicians to tes-
tify that the standard of care was violated. Motivated in an adversarial
system to present the strongest (most valuable) case for JW, her lawyer
would seek causation experts to paint the most dire picture: She was
likely to experience a recurrence any day, she was indeed disabled by
the progression of her disease and the treatment required as a result of
the delay, and her life expectancy was reduced to month-to-month. JW’s
worst fears would be reinforced during years of litigation. Her lawyer
would retain an economist to value her disability and lost life expec-
tancy, together with cost-of-living adjustments, inflation factors, and a
host of other economic predictions and projections in the millions.
The exposure to the defendants would be as inflated, with economic
assumptions calculated to maximize loss. The cost to settle would
increase with every dollar the plaintiff’s lawyer spends on experts. The
defendants would view these costs as unjustified, and the perceived gap
in the value of the case would grow.

In most jurisdictions, the case likely would snowball towards trial for
some time before anyone stopped to take a sober look at the risk of an
aberrant verdict. Litigation encourages each side to adopt an extreme
position before they pause to evaluate the vulnerabilities of that posi-
tion just prior to trial. The risks to the defendant of trying the case are
high. The physician faces the probability of an unfavorable verdict. His
reputation is on the line, possibly with follow-up disciplinary action.
The pretrial emotional costs multiply in the roller coaster of trial. Few
physicians who experience trial want to do it again—ever. The legal

60 David M. Studdert, Michelle M. Mello & Troyen A. Brennan, Medical Malpractice,
350 New Ena. J. Mep. 283 (2004).
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process is an “extremely stressful” experience for physicians and causes
negative psychological, physical, and behavioral practice changes.®

Claims professionals across the country tend to use the same
simplistic formula to guide their judgment about settlement and the
financial range they consider. Typically, they ask, “If we try this case
ten times, how many times do we win?” They calculate the worst-case
scenario, mindful of the illogical windfalls possible in a jury trial. The
typical formula looks something like this:

Exposure + Costs x Percent Chance of Losing =
Settlement Range

Applying the equation simplistically to this case, omitting advanced
economic factors like inflation, the exposure clearly is significant.
JW was young and planned to work an additional 29 years, at $68,000
per year, yielding $1,972,000 present value. Add to that 34% in lost
benefits. Future care costs, pain/suffering and loss of society, albeit
somewhat speculative, add considerable value to the case. The costs
associated with trying the case were estimated to be $100,000 to
$150,000. The chance of losing obviously is an opinion that will vary
by claims professional and trial lawyer. A wild card here is the compel-
ling picture JW might strike: a young school teacher, wife, and mother
with a family worthy of a Rockwell painting, on death’s door, robbed
of her family life, her professional life, life overall. Given the weak lia-
bility defense, the significant delay in diagnosis, and the compelling
presentation of the plaintiff and her family, the chance of losing was
pegged at 85%, assuming that in the lengthy interim between filing
and trial, JW would not metastasize, an occurrence that would surely
ramp up the sympathy factor, increase economic damages, diminish a
proximate cause defense, and further reduce any chance of winning.
The exposure calculation looks something like this:

Lost wages/benefits $2,350,000-%2,750,000
Future care costs $250,000-$400,000
Non-economic losses  $400,000

(capped in Michigan)

Costs to try $100,000-$150,000

Semi-total $3,100,000-$3,700,000

Assuming an 85% chance of losing at trial, the insurance professional
might peg the settlement range before trial as $2,635,000-$3,145,000.
Of course, the formula does not account for lost productivity, the cost
of the infrastructure to manage trial counsel, the cost of trial, or the

61 Louise Nash, Christopher Tennant & Merrilyn Walton, The Psychological Impact of
Complaints and Negligence Suits on Doctors, 12 AUSTRALASIAN PsycCHIATRY 278-81 (2004).
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risk of adverse publicity for denying to the end. Nor does it take into
account the biggest cost to the institution and the healthcare provider:
The lost opportunity to learn from the mistake and improve clinical
care for future patients.

What actually happened—application of transparency

Applying UMHS claims management principles to JW’s case yielded
a very different result. Immediately after the notice of the claim was
received in February 2006, records were obtained and summarized.
In March, the chief risk officer and risk management consultant inter-
viewed the target physician and other treating physicians. In April, the
chief risk officer and risk management consultant obtained reviews
from the chief of general medicine and three other faculty members.
Additional discussions with involved faculty ensued.

The case was presented to the medical review committee in May
2006. Based upon the information presented, the committee con-
cluded the standard of care was not met and that as a result, the patient
had an increased chance of recurrence and more extensive surgery,
but no change in her care with chemotherapy or radiation. The risk
management education plan was set during the committee meeting.
Immediately after the committee meeting, an invitation to meet was
extended to the patient’s attorney.

The plaintift’s lawyer agreed to meet on August 1, 2006. The plain-
tiff’s demand at the time was $2,000,000. The patient’s concerns were
explored during the meeting. The chance that she would not live long
enough to see her sons to college was pressing. A subsequent meeting
was scheduled with the treating physicians and the patient (and her
attorney). The lien was investigated and a thorough economic evalua-
tion was requested.

JW completed chemotherapy and radiation in September. The
treating physicians were interviewed again regarding her disability and
complaints of chronic fatigue. Efforts focused on what was owed due
to the delay in diagnosis. The plaintiff’s lawyer’s economic assessment
was critically reviewed by an economist expert retained by UMHS and
a contra-assessment was prepared, pointing out unreasonable assump-
tions and inflated calculations. UMHS engaged a financial planner
to calculate the cost of college funds for both boys; the financial
planner prepared proposals for the college funds by the end of Sep-
tember. The chief risk officer sent a letter to the plaintiff’s attorney
critically evaluating the plaintiff’s settlement demand and economic
evaluation.
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By the end of October 2006, UMHS received a new demand of
$1,200,000 in response to the written critique. The case was presented
to the claims management committee (the committee that discusses
settlement authority). The committee granted $400,000 in settlement
authority as requested, representing what it would take to respond to
JW’s concerns about financing her sons’ college educations.

In December 2006, the physicians treating the patient for cancer,
the patient, her husband, their attorney, and risk management repre-
sentatives all met. This meeting was the opportunity for the patient and
her husband to tell their story, and the opportunity for the physicians
to share their thoughts and apologize, if appropriate. Having every-
one at the table is far more efficient and satisfying to all than having
these discussions ex parte. Most UMHS risk management consultants
are trained mediators, which has helped prepare them to deal with the
dynamics of such a meeting. At the outset of the meeting with JW, an
apology with a commitment to settle the case was openly extended.

UMHS discovered a critical piece of information at the meeting. JW
was asked why she reported “no complaints whatsoever” at the August
2004 visit and why she had not mentioned the lump from the previ-
ous year. The documentation suggested that the lump for which she
sought care had disappeared, leading one expert to speculate that the
finding that prompted her to see the physician was not the cancer that
developed later. She explained she felt she had been given a clean bill
of health with respect to the lump from the prior year, and she was reas-
sured that it was not a problem. She did not report it on subsequent
exams because a doctor already had told her it was not an abnormality.
Hearing this explanation before litigation was immensely beneficial.
The experts, when later provided with this information, responded
that their support was further strained.

The meeting with JW also included a discussion of her risk of recur-
rence, understandably very important to her and her husband. That
discussion spanned more than an hour. She had completely, albeit
understandably, exaggerated her risk of recurrence before this meet-
ing. She was reassured by her medical and surgical oncologists with
evidence-based opinions markedly more optimistic than the experts
her lawyer had secured. She openly discussed her reluctance to return
to work. She was encouraged to resume her life. UMHS extended
an offer to videotape her story for education purposes, which clearly
piqued her interest.

Shortly after this meeting, UMHS extended a proposal to settle with
areasoned offer at the cost of $400,000. After several counter-demands,
the case ultimately settled for $400,000 (incorporating annuities for
college funds), and a promise to videotape the patient for medical
education purposes.
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Aftermath

In January and February 2007, the case was presented to Internal
Medicine Grand Rounds, General Medicine faculty meeting, Family
Medicine, and Ob/Gyn faculty meetings. It also was used in an Ob/Gyn
resident workshop. In March 2007, the patient and her lawyer were
videotaped. Her videotaped story has been shared with several groups
of doctors.

The total cost of the principled approach was $402,900. The
patient returned to teaching. Her outlook on life is decidedly more
optimistic. She no longer complains of chronic fatigue or depression.
She is enjoying her life and her family. All UMHS primary care physi-
cians have been educated from her case and her video. She remains a
UMHS patient.

In her video, JW said:

After that night (of the meeting), I left there like I
was on a mountaintop. I felt like I had finally been
heard, they listened... If that had been the end of
the legal pursuit, that would have been fine with
me. I was perfectly satisfied after that night. What
that apology meant to me was that they had listened
finally and I had been heard. I can’t even describe
how euphoric I felt when I left that meeting....%

UMHS also videotaped JW’s lawyer. His experience mirrors what
we have seen repeatedly: By applying a principled approach based on
evidence and substance, not hyperbole, we effectively forced him into
a different role. He observed:

Instead of adversarial, it was conversational. It was
instead of trying to figure out what claims and
defenses needed to be, I found myself trying to figure
out some higher calling, what’s the right thing to do
here? What’s the best thing to do here?... (My role)
changed from advocate to warrior to counselor is the
best way that I can describe it. (W)e are attorneys and
counselors and the counselor part got emphasized,
in fact became the dominant, ascendant part just as
soon as it became clear the University Hospital was
gonna take a different approach to this case.”

62 Evolution Media, UMHS, Medical Litigation Series, JW Interview, September 2007.
63 Id.
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Conclusion

In a 2007 study, Studdert et al. hypothesized that with transparency,
“the number and cost of prompted claims would negate—and possibly
even trounce—any deterrent effect of disclosure on litigation.”** To
date, the UMHS experience has shown otherwise. Not only is there an
ethical benefit to disclosure and transparency, but it also makes finan-
cial sense. At a minimum, there is a practical alternative to deny and
defend.

64 David M. Studdert et al., Disclosure of Medical Injury to Patients: An Improbable Risk
Management Strategy, 26 HeaLTH AFFAIRs 215-26 (2007).
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